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In re Uranivm Antitrust LitigationD.C I}, 1978,
United States District Court, N D. Hlinois, Eastern Divi-
sion.

Inre URANIUM ANTITRUST LITIGATION.
WESTINGHOUSE ELECTRIC CORPORATION,
Plaintiff,

V.

RIO ALGOM LIMITED, Rio Algom Corporation, Rio
Tinto Zinc Corporation Limited, RTZ Services Limited,
Rio Tinto Zinc Corporation, Conzine Rio Tinto ofAus-
tralia Limited, Mary Kathleen Uranium Limited, Pancon-
tinental MiningLimited, Queensland MinesLimited, Nuc-
lear Fuels Corporation, Anglo-American Corporation of
South Africa,Limited, Engelhard Minerals and Chemicals
Corporation, Denison Mines, Limited,Denison Mines
{U.8.) Incorporated, Noranda Mines Limited, Gulf Oil
Corporation,GulfMinerals Canada Limited, Kerr-M¢Ges
Corporation, the Anaconda Company, GettyQil Company,
Utah Intemational Inc., Phelps Dodge Corporation, West-
ernNuclear, Inc , Homestake Mining Company, Atlas
Corporation, Reserve Oil andMinerals Corporation,United
Nuclear Corporation, Federal Resources Corporation, and
Pioneer Nuclear,Inc., Defendants.

In re TENNESSEE VALLEY AUTHORITY URANIUM
ANTITRUST LITIGATION.
TENNESSEE VALLEY AUTHORITY, Plaintiff,

v
RIO ALGOM CORPORATION, Defendant
TENNESSEE VALLEY AUTHORITY, Plaintil{,

V.

RIO ALGOM LIMITED, Rio Tinto Zinc Corporation
Limited, RTZ Services Limited, Gulf Minerals Canada
Limited, Gulf Oil Corporation, Uranerz Canada Limited,
Noranda Mines Limited, and Denison Mines Limited, De-
fendants,

TENNESSEE VALLEY AUTHORITY, Plaintiff,

V.

URANGESELLSCHAFT mbH & CO, Uranex, Engel-
hard Minerals & Chemicals Corporation, Nuciear Fuels
Corporation of South Africa (Proprietary) Limited, De-
fendants
Nos. 76 C 3830, 78 C 3233, 78 C 3243 and 78 C 3280,
MDL 342, MDL 342-A.

Nov. 7, 1979

In antitrust suit alleging the existence of an international
markeling arrangement among uranium producers, the
parties filed discovery demands for documents located in
foreign countries. The Disirict Court, Marshall, T, held,
inter alia, thal with certain exceptions regarding two de-
fendants, the district court had the power to issue a pro-
duction order against the resisting defendants that were
the subjects of plaintiffs' discovery motions, since those
defendants were shown to be within the court’s personal

Jjurisdiction and to have control over the requested docu-

ments; furthermore, it was appropriate for the court to ex-
ercise its discretionary power to issue production orders,
upon a weighing of the three factors enunciated by the Su-
preme Court in its Societe opinion.

Motions granted in part and denied in part.
West Headnotes
11] International Law 221 €1

221 International Law

221k} k. Nature and Authority in General. Most Cited
In the field of foreign relations law, two types of jurisdic-
tion have been defined: prescriptive jurisdiction refers to
the capacity of a state under international law to make a
rule of law, and it is exemplified by the enactment of the
Federal Rules of Civii Procedure, e g, Rule 37; enforce-
ment jurisdiction, on the other hand, refers to the capacity
of a state under international law o enforce a rule of law
Fed.Rules Civ.Proc. Rule 37. 28 U S.C A,

12] Federal Civil Procedure 170A €=01624

170A Federal Civil Procedure
170AX Depositions and Discovery

170 AX(E} Discovery and Production of Documents

and Other Tangible Things
170AX(E)S Proceedings
170Ak1624 k. Order. Most Cited Cases

When a court enfers an order compelling production of
documents under Rule 37, it exercises its enforcement jur-
isdiction Fed Rules Civ.Proc, Rule 37, 28 US.C A

3] Federal Civil Procedure 170A €=>1624
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170A Federal Civil Procedure
[70AX Depositions and Discovery

170AX(E} Discovery and Production of Documients

and Other Tangible Things
1 70AX(E4 Proceedings
170Ak1624 k. Order. Most Cited Cases

Jurisdiction of American courts is unguestioned when
they order their own nationals to produce documents loc-
ated within this country, but jurisdiction is less certain
when American courts order a defendant to produce docu-
ments located abroad, especially when the country in
whicl: the documents are situated prohibits their disclos-
ure. Fed.Rules Civ.Proe. Rule 37. 28 US.C A

[4] Courts 106 €229

16 Courls
1061 Nature, Extent, and Exercise of Jurisdiction in
General
106k29 k. Exercise of Jurisdiction Beyond Territ-
orial Limis. Most Cited Cases
As a general rule, a court has the power to order a person

subject to its jurisdiction to perform an act in another

stale, bul there are two preconditions for the exercise of

this power: first, the courl must have personal jurisdiction
over the person, and second, the person must have control
over the documents; the location of the documents is irrel-
evant.

{5} Corporatiens 101 €=21.6(9)

10t Corporations
1011 Incorporation and Organization

F0ik}.6 Particular Occasions for Determining Coy-

porate Entity
101k1.6(9 k Remedies and Procedure; Parties.

Most Cited Cases
Test for determining whether an American court can order
an American parent corporation to produce the documents
of its foreign subsidiary is this: if a corporation has
power, either directly or indirectly, through another cor-
poration or a series of corporations, to elect a majority of
the directors of another corporation, such corporation may
be deemed a parent corporation and in control of the cor-
poration whose directors it has the power to elect to of
fice.

6] Corporations 101 €1.7(2)

101 Corporations
1011 Incorporation and Organization

101k]1.7 Pleading and Procedure in Determining

Corporate Entity
101k M k. Evidence and Fact Questions

Most Cited Cases
Issue of control, as between parent and subsidiary corpor-
ations, is more a question of facl than of law and rests on
a determination of whether defendant has practical and
actual managerial control over, or shares such control
witly, its affiliate, regardiess of the formalities of corporate
organization.

17] Federal Civil Proceduye 170A €=01624

170A Federal Civil Procedure
1 10AX Depositions and Discovery

FTOAX(E)Y Discovery and Production of Documents

and Other Tangible Things
176 AX(EY Proceedings
170Ak1624 k Order. Most Cited Cases

Once personal jurisdiction over the person and control
over the documents by the person are present, a United
States court has the power to order preduction of the doc-
uments, and the existence of a conflicting foreign law
which prohibits the disclosure of the requested documents
does not prevent the exercise of this power,

{8] International Law 221 €~—=10.1

221 International Law

221k10.1 k. Public Policy and Comity in General.
Maost Cited Cases
When two states, both having jurisdiction, prescribe in-
consistent conduct, American courls have developed cer-
tain rules of self-restraint governing the appropriate exer-
cise of their power.

19] €=1636.1

170A Federal Civil Procedure
170AX Depositions and Discovery
1I0AX(E) Discovery and Production of Documents
and Other Tangible Things
1 FOAX(EY5 Compliance; Failure to Comply
170Ak1636 Failure to Comply; Sanctions
170Ak1636.1 k. In General. Most Cited
Cages
(Formerly 265k25(6 1), 265k25(6))
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In antitrust suit alleging the existence of an international
marketing arrangement among uranium producers, the
disirict court possessed power to enter an order against
defendants compelling them to produce documents ioc-
ated abroad if the parlicular defendant was within the per-
sonal jurisdiction of the court and had control over the re-
quested documents; furthermore, the decision whether to
exercise that power was a discretionary one informed by
three main factors, viz,, the importance of the policies un-
derlying the United States statule forming the basis for
plaintiffs’ claims, the importance of the requested docu-
ments in illuminating key elements of the claims, and the

degree of flexibility in the foreign nation's application of

its nondisclosure laws Fed.Rules Civ.Proc. Rules 37,

3783, 28 US.CA.

L1} International Law 221 €=210.9

221 International Law
221110.8 Domestic Effect of Foreign Acts and Laws
221k10.9 k Tn General. Most Cited Cases
(Formerly 221k10 8}
Act of state doctrine bars an American court from gues-
tioning the validity of the act of a foreign sovereign when
that act is done within the sovereign's territory,

[11] €=1636.1

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of Documents
and Other Tangible Things
1DAXIENS Complianee; Failure to Comply
170AKEG36 Failure to Comply; Sanctions
170Ak1636.1 k. In General. Most Cited

(Formerly 265k25(6 1), 265k25(6))

In antitrust suit alleging the existence of an international
marketing arrangement among uranium producers, com-
munications from foreign governments o the United
States State Department protesting the issuance of pro-
duction orders by American couris in similar circum-
stances were relevant to the decision whether o issue an
erder to produce foreign documents only insofar as those
communicaiions indicated the degree of accommeodation
or adjustment which the particular foreign government
might be willing to make in its nondisclosure laws

[12] €=>1558.1

170A Federal Civil Procedure
1 70AX Depositions and Discovery
170AX(E) Discovery and Production of Documents
and Other Tangible Things
JZ0AX(EY In General
170AkI558 Obiections and Grounds for Re-
fugal
170Ak13558.1 & In General Most Cited
Cases
{Formerly 265k25(6.1), 265k25(6))
In antitrust suit alleging the existence of an international
marketing arrangement among uranium producers, Cana-
dian corporate defendant, because of its delinguency in
asserting foreign law objections, waived all ebjections to
production of foreign documents except those objections
based on the Canadian nondisclosure laws: further, in re-
spect to a codelendant Canadian corporation, all objec-
tions filed within the time limits of pretriai order were
proper.

[13] Judgment 228 €707

228 hudgment
228XV Conclusiveness of Adjudication
228XTV(B) Persons Concluded
228K706 Persons Not Parties or Privies
228k707 k. In General. Most Cited Cases

Judgment 228 €=715(1)

228 udgment
228X1V Conclusiveness of Adjudication
228 X1V () Matters Concluded
228k715 Identity of Issues, in General
228k715(81 k In General. Most Cited Cages

While two defendants contended that plaintiffs, in urani-
um antitrust suit, were collaterally estopped from litigat-
ing their present production motions because the Tenth
Circuit had decided the same issues adversely to them in
related litigation, the Tenth Circuit's decision did not con-
stitute an estoppel to plaintiffs' present motions, since one
plaintiff never appeared in the prior Utah proceedings and
therefore never had & full fair opportunity fo litigate the
issues, and since, while another plaintiff did have full op-
portunity to litigate the issues, those issues were not the
same as presently raised.
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[14] Federal Courts 170B €30

1708 Federal Courts
[70B1 Jurisdiction and Powers in General
170BI{A) In General
170829 Objections to Jurisdiction, Determina-
tion and Waiver
1708k3G k. Power and Duty of Court. Most

Ched Cases

€x1269.1

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX{A) in General
170Ak1269 Grounds and Objections
170AK1269.1 k. In General. Maost Cited

{Formerly 265k25(6.1), 265k25(6))

While one defendant argued that no productlion order
could be entered in uranium antitrust suit until the district
court ruled on defendant’s motions to dismiss the action
for lack of personal jurisdiction, the district court, even in
the absence of such a ruling, possessed jurisdiction to de-
termine its jurisdiction over the parties, and in the exer-
cise of that jurisdiction it could compel discovery to aid
its resolution of the personal jurisdiction issues. Fed.Rules
Civ.Proc. Rule 37, 28 US.C.A.

[15] €=1636.1

J70A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of Documents
and Other Tangible Things
170AX(E)S Compliance; Failure to Comply
170Ak1636 Failure to Comply; Sanctions
170Ak1636.1 k In General Most Cited

Cases
(Formerly 265k25(6.1), 265k25(6))

Because, in uranium antitrust suit, the documents with-
held pursuant to foreign law were peculiarly likely to im-
pact on both jurisdictional and merits discovery, and be-
cause any segregation of documents would likely involve
the unreviewable discretion of the party segregating and
withholding them, an order requiring full production was
necessary. [ed.Rules Civ.Proe. Rules 37, 37(a), 28
US.CA

116] Corporations 101 €=21.6(%)

161 Corporations
1011 Incorperation and Organization
101k1.6 Particular Occasions for Determining Cor-
porate Entity
101k 1.6(9 k Remedies and Procedure; Parlies.
Most Cited Cases
A crucial distinction exists between ability 1o compel pro-

duction of documents and liability for a subsidiary's acs,

1171 Corporations 103 €=1.6(9)

14} Corporations
1011 Incorporation and Organization

101k1.6 Particular Occasions for Determining Cor-

porate Entity
101k1.6(9) k. Remedies and Procedure; Parties.

Most Cited Cases
In antitrust suit alleging the existence of an international
marketing arrangement among uranium producers, United
States corporation, which has or once had control over its
directors, officers and employees who managed the urani-
um-related activities of that corporation alone or of both it
and its Canadian parent, had te produce all respongive
documents held by those employees or former employees,
even if those documents had found their way into the Ca-
nadian parent's files; the formality separating the two cor-
porations couid not be used as a screen to disguise the co-
ordinated nature of their uranium enterprise

{18] €&=>1636.1

170A Federal Civil Procedure
170AX Depositions and Discovery
FT0AX(EY Discovery and Production of Documents
and Other Tangible Things
TTOAX(E)S Compliance; Failure to Comply
170Ak1636 Failure 1o Comply; Sanctions
170Ak1636.1 k. In General Most Cited

Cases
(Formerly 265k25(6.1), 265k25(6))

With certain exceptions regarding two defendants, the dis-
trict court, in antitrust suit alleging the existence of an in-
ternational marketing arrangement among uranivm produ-
cers, had the power to issue 2 production order against the
resisting defendants that were the subjects of plaintiffs'
discovery motions, since those defendants were shown to
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be within the court's personal jurisdiction and to have
conirol over the requested documents; furthermore, it was
appropriate for the court 1o exercise its discretionary
power to issue production orders, upon a weighing of the
three factors enunciated by the Supreme Court in its Soci-
ete opinion. Fed.Rules Civ.Proc. Rules 37, 37{a), 28
LLSCA.

{191 €==>1571

170A Federal Civil Procedure
L70AX Depositions and Discovery
LI0AX(E) Discovery and Production of Documents
and Other Tangible Things
170AX(E)2 Subject Matter in General
170Ak1571 k. In General Most Cited Cases
(Formerly 265k25(6.1), 265k25(6))

Heart of any American antitrust case is the discovery of

business documents; without them, there is virtually no
case; and thal is especially true when plaintiffs allege an
antitrust conspiracy which has taken deliberate and elab-
orale steps to cloak its aclivities,

*1141 Donovan, Leisure, Newton & Irvine, Olwine, Con-
nelly, Chase, O'Donneil & Weyher, New York City, Free-
man, Rothe, Freeman & Salzman, Chicago, [, Westing-
house Electric Corp., Raymond Scannell, Pittsburgh, Pa,
for Westinghouse

Arter & Hadden, Cleveland, Ohio, Jeffrey Neal Cole,
Winston & Strawn, Chicago, Hl, Simpson, Thacher &
Bartlett, New York City, for Atlas.

Schiff, Hardin & Waite, Chicago, Ill, for Anaconda Co
Peterson, Ross, Schloerb & Seidel, Chicago, 111, Mudge,
Rose, Guthrie & Alexander, New York City, for Denison
Mines, Inc

Cahill, Gorden & Reindel, New York City, Altheimer &
Gray, Chicago, HL, for Engelbard.

Van Cott, Bagley, Comwall & McCarthy, Salt Lake City,
Utah, Lord, Bissell & Brook, Chicago, Ili, for Federal
Resources Corp.

McCutchen, Doyle, Brown & Enersen, San Francisco,
Cal, McDermott, Wil & Emery, Chicago, Hl, for
Homestake

Chadwell, Kayser, Ruggles, McGee & Hastings, Chicago,
H1, for Kerr-McGee

Rooks, Pitts, Fullagar & Poust, Chicago, I, for Noranda.
Debevoise, Plimpton, Lyons & Gates, New York City, for
Phelps & Western.

Locke, Purnell, Boren, Laney & WNeely, Dallas, Tex,,
Wildman, Harrold, Allen & Dixon, Chicago, Ili,, for Pion-
eer.

McConnell & Campbeli, Chicago, 111, for Reserve.
O'Melveny & Myers, Los Angeles, Cal., Vedder, Price,
Kaufiman & Kammholz, Chicago, Ill, for RTZ.

*1142 Bell, Boyd, Lloyd, Haddad & Burns, Chicago, 111,
Bigbee, Stephenson, Carpenter & Crout, Santa Fe, N. M,
for United.

Mayer, Brown & Plati, Chicago, i1, for Utah.

Jenner & Block, Chicago, 11i, for Rio.

Amold & Porter, Washington, D. C, for Urangesell-
schaft.

Kramer, Lowenstein, Nessen, Kamin & Soll, New York
City, Karon, Morrison & Savikas, Chicago, {11, for Usr-
anerz

Weil, Gotshal & Manges, New York City, for Uranex.
Keck, Cushman, Mahin & Cate, Chicago, Ill., Howrey &
Simon, Washington, D. C, Latham & Watkins, Los
Angeles, Cal., Davis, Graham & Stubbs, Denver, Colo,
for Gulfl.

Burdit & Calkins, Chicago, IlI, Overton, Lyman &
Prince, Los Angeles, Cal,, for Getty

Arent, Fox, Kintner, Plotkin & Kahn, Washington, D C,
for British Government,

MEMORANDUM DECISION [EN*]

FN* We have delayed this ruling in the hope that
the question here decided might be amicably re-
solved among the pariies to these actions and the
foreign  governments  involved (particularly
Canada and Ausiralia). See, Letter of Latham &
Watkins to the Prime Minister and Minister of
Energy, Mines and Resources of Canada, dated
September 12, 1979 But our hope has turned to
despair. This litigation must pro-
ceed MARSHALL, District Judge.
On February 27, 1979, we entered Joint Pretrial Order No
5 in an effort 1o narrow and ripen the issues surrounding
the parties' discovery demands for documents located in
foreign countries, We ordered that, by March 28, 1979, all
parties should either comply with outstanding discovery
demands for “foreign documents” or file restated objec-
tions to the production of such documents, including spe-
cific and patticularized objections to demands for any
such decuments whose production was said (o be forbid-
den by foreign law. The term “foreign documents” was
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defined to include ail documents whose disclosure was in
any way affected by foreign law

The responses of the parties were varied. Plaintiffs West-
inghouse Electric Corporation (Westinghouse) and the
Tennessee Valley Authority (TVA) raised no foreign law
objections and stated that they either had no foreign docu-
ments or were producing all of them. Of the twenty non-
defaulting active defendants in the Westinghouse action,
six apparently have no foreign documents not previously
produced, since they neither produced documents nor
stated objections [FNi] Two other defendants, Kerr-
MeGee Corporation and the Anaconda Company, appear
to have now produced all responsive foreign documents.
Two more defendants, Western Nuclear, Inc. and Phelps
Dodge Corporation, were seemingly able to comply with
all material document demands. They invoked Australian
nondisclosure legislation bul frankly summarized the con-
tents of the three Australian documents in such a manner
as to convince Westinghouse that it does not need the
documents Ten other defendants have raised foreign law
objections and have withheld [oreign documents. Those
defendants are Rio Algom Corporation (Rio U.S ), Engel-
hard Minerals and Chemicals Corporation (Engethard),
Denison Mineg, Ltd. {(Denison Canada), Denison Mines,

Inc. (Denison US), Gulf Oil Corporation (Gulf), Gulf

Minerals Canada Limited (GMCL), Getty Oil Company
(Getty), Utah Intemnational, Inc. (Utah), Noranda Mines,
Li4d. (Noranda), and Federal Resources Corporation
(Federal). In the three TVA actions, in which eight of the
thirteen named defendants have appeared, seven of the
active defendants have invoked foreign nondisclosure
laws as a bar to production [FN2] Only one of those de-
fendants, Uranerz Canada*1143 Lid (Uranerz), is not a
defendant in the Westinghouse action.

ENE. The six are Rio Tinto Zinc Corporation of

America, Homestake Mining Company, Atlas
Corporation, Reserve Oil and Minerals Corpora-
tion, United Nuclear Corporation, and Pioneer
Nuclear, Inc

FN2. The eighth TVA defendant, Urangesell-
schalt mbH & Co , has raised no foreign law ob-
iections,

Westinghouse has moved for production orders pursuant
to Rule 37(2). ER.Civ.P, against the ten noun-producing

defendants listed above, and TVA has similarly moved
against the seven non-producing defendants in is case.
The following table connects each defendant with the
country whose foreign law is invoked as a bar to produc-
tion. Defendants who are named in both the Westing-
house and TVA motions are identified by an asterisk (*):

© 2006 Thomson/West No Claim to Orig. U.S. Govt. Works.
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Australia Canada

EY
Engelhard Dcnism}t

Canada
Getty Denigon
us
#
Noranda Federal
Utal RioU.S."
Uranerz
*
South Noranda
Africa
*
I ¢ 171
*
GMCL
*
Engeihard

Switzerland
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Five sets of foreign laws are involved. Three of those are
regulations or statutes of Canada, Australia and South
Africa which were enacted or modified during the period
from 1976 to 1978 for the express purpose of frustrating
the jurisdiction of the United States courts over the activ-
ities of the alleged intemational uranium cartel. Those
laws generally prohibit the production of any document
relating to uranium marketing activities from 1972
through 1975 and also prohibit communications that
would result in the disclosure of the contents of such doe-
uments. The fourth statute is the Ontario Business Re-
cords Protection Aci, which was enacted in Canada in
1947, That Act forbids the production of any business re-
cords requested by a foreign (ribunal If a provincial court
issues an order to that effect. Because no such order has
been sought or issued to date, this Act has little or no ap-
plicability here. The final statutes are Articles 162 and
273 of the Swiss Penal Code, which prohibit the disclos-
ure of a “business or manufacturing secret.” Because a vi-
olation can be avoided if a person with a secrecy interest
in some matler consents {o its disclosure, and because
Gulf and GMCL expec! to secure all necessary consents
within a short span of time, the Swiss statutes also have
limmited applicability here. Al of these statutes impose
criminal penaities for their violation, including fines and
imprisonment.

In addition o plaintiffs' motions to compel, three of the
defendants Getty, Guif and Utah have {iled motlions to
compel Westinghouse to produce documents located in
Australia, Canada and South Africa. Because Westing-
house has raised no foreign law objections to the produc-
tion of those documents, these defendants' complaint is
that Westinghouse's purportedly complete production of
documents is in fact only a partial one. This contention
rests mainiy on inferences drawn from an affidavit by one
of Westinghouse's attomeys, James E. Daniels.

The Daniels affidavit states that Westinghouse documents
responsive to defendants' document requests are [ocated
in Canada, Australia and South Africa, that the nondis-
closure laws of those countries have not detesred West-
inghouse’s compliance with those requests, and that,
based upon his own knowledge and on consuliation with
others, Daniels is satisfied that copies of all responsive

documents in those countries, together with any handwrit-
ten and margin notes, are now available for inspection at
Westinghouse's Pittsburgh offices Defendants claim these
statements fail to meet the requirements of paragraph 5 of
Joint Pretrial Order No. 5, which requires Westinghouse
1o specify “the procedures il followed in ascertaining that
identical copies of such foreign documents, including
handwritten notations, marginalia and attachments, have
been produced from files maintained in the United States .
2 In addition, they contend that Westinghouse has ip-
nored the additional requirement that a party must identify
the foreign documents that were not produced if copies of
those originals were produced from its U.S. files or state
the circumstances that preven! such identification In es-
sence, then, these defendants suspect that Westinghouse's
US. files are iess complete than *1144 those in foreign
countries, want more complete information to determine
whether this is so, and then want access to any additional
documents which are discovered.

Plaintif{s' and defendants' motions to compel thus rest on
wholly different theories With plaintiffs’ motions, the
main issue is whether defendants should be ordered o
produce withheld documents despile the prohibitions of
foreign nondisclosure laws. With defendants’ motions, the
main issue is whether Westinghouse has withheld foreign
documents, and that guestion turns on the sufficiency of
the Daniels affidavit. Assuming such documents have
been withheld, Westinghouse seems to have raised no ob-
jection to their disclosure. Because plaintiffs’ motions
raise the more complex issues and occupy the bulk of the
voluminous papers which have been submitted to us, we
shall discuss them first

The parties have offered differing views on the proper
standards to be applied in deciding whether to issue a pro-
duction order for documents located in a country which
prohibits their removal or disclosure Plaintiffs argue that
Rule 37 requires a bifurcated two-step procedure for com-
pelling production: and imposing sanctions. They contend
that the question of whether a discovery order should is-
sue is solely a matter of American law; foreign nondis-
closure laws are only relevant in deciding whether sane-
tions should be imposed for non-compliance, Defendants
argue that we should instead use a balancing test to con-
sider all circumstances, including foreign law, before en-
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tering an order compeiling discovery. We take a middle
course between these opposing positions, finding that a
aumber of factors must be considered before issuing a
production order, but that the inquiry is not as compre-
hensive as defendants suggest

LEH21[3] At the outset, we should identify the type of jur-
isdiction exercised by a court in issuing an order to pro-
duce foreign documents. In the field of foreign relations
law, two types of jurisdiction have been defined. Pre-
seriptive jurisdiction refers to the capacity of a state under
international law to make 2 rule of law. It is exemplified
by the enactment of the Federal Rules of Civil Procedure,
e g, Rule 37 Enforcement jurisdiction, on the other
hand, rvefers to the capacity of a state under international
law to enforce a rule of law. When a court enters an order
compelling production of documents under Rule 37, it ex-
ercises its enforcement jurisdiction. Restatement,
Second. Foreign Relations Law of the United States. 5 6
{19635); Onkelinx, Conflict of International Jurisdiction:
Ordering the Production of Documents in Violation of the
Law of the Situs, 64 Nw.L. Rev. 487, 495 (1969). The jur-
isdiction of American courts is unquestioned when they
order their own nationals to produce documents located
within this country. But jurisdiction is less cerlain when
American courls order a defendant to produce documents
located abroad, especially when the country in which the
documents are sitlualed prohibits their disclosure.

[4] As a general rule, a court has the power to order a per-
son subject to its jurigsdiction to perferm an act in another
state. Restatement, Second, Confllict of Laws. s 33 (19711
There are two preconditions for the exercise of this
power. First, the court must have personal jurisdiction
over the persan. Second, the person must have control
over the documents. Pnited States v, First National City
Bank. 396 F.2d 897, 9060-01 (2d Cir. 1968); In Re Grand
Jury Supoenas Duces Tecum Addressed to Canadian in-
ternations] Paper Ca,. 12 E.Sunp. 1013
(S.DN.Y.1947) The location of the documents is irrel-
evant. 72 F Supp. a1 1020

[3] On the issue of control, there are certain corollary
principles which apply to multinational corporations. The
test for determining whether an American court can order
an American parent corporation to produce the documents
of its foreign subsidiary was stated in In Re Investigation
of World Arrangements. 13 FR.D. 280, 385

(D.P.C.1952):

{D)f a corporation has power, either directly or indirectly,
through another corporation®1145 or series of corpora-
tions, to elect a majority of the directors of another cor-
poration, such corporation may be deemed a parent cor-
poration and in control of the corporation whose directors
it has the power Lo elect to office.

Thus, for example, if the parent owns more than 50% Of
the foreign subsidiary's stock, it possesses the necessary
control. W. Fugate, Foreign Commerce and the Antitrust
Taws, 116 (2d ed. 1973)

[6] The test is less clear in situations where an order is
directed o the American subsidiary of a foreign corpora-
tion 1o produce documents from its head office located
abroad. One court has held that a subpoena duces tecum
was enforceable if it was served on the subsidiary's of-
fices in the United States, even though the corporation's
board of directors had passed a resolution prohibiting the
removal of the requested records from Canada and even
though all the board members were residents of Canada.
In Re Grand Jury Subpoenas Duces Tecom. supra.. 72

ESupp._at 1020 The court's reasoning as to how the
American officers had control over the withheld docu-
menis seems to rest on the theory that it was sufficient
that the documents were in the possession of the corpora-
tion and that a subpoena had been served on some of its
officers. See Onkelinx, Supra, 64 Nw L.Rev. at 505-06.
More helpful guidance can be drawn from Societe Inter-
pationale v, McGranery, 111 F.Supp. 435, 440-42
(D.D.C 1953}, in which the court held that plaintiff, a
Swiss corporation, had control over the papers of ils
Swiss-based bank, H. Sturzenegger & Cie. [EN3] The
court attached significance to the fact that Sturzenegger
was a director and officer of plaintiff and was “perhaps” a
dominant personality in plaintiff's affairs. Afier an extens-
ive examination of the corporate affiliations of the two
pariners, the court concluded that “(t)hrough the inter-
locked web of corporate organization, management and
finance there runs the thread of a fundamental identity of
individuals in the pattern of control.” 111 F.Sunp. at 442,
Thus, the issue of control is more a question of fact than
of law, and it rests on a determination of whether the de-
fendant bas practical and actual managerial control over,
or shares such control with, its affiliate, regardless of the
formalities of corporate organization
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EN3. The court's holding on the control issue
was accepted both by the Court of Appeals, So-
ciete Internationale V. Browneil. 96
US.App.D.C. 232 236 225 F.2d 332, 336
{(D.C.Cir. 1955}, and by the Supreme Court, Sg-

glete Intemnationale v, Rogers, 337 U.S. 197,
204, 78 S.Ct. 1087 2 1 Fd.2d 1255 {1958}

[Z][8] Once personal jurisdiction over the person and con-
trol over the documents by the person are present, a
United States court has power to order production of the
documents. The existence of a conflicting foreign law
which prohibits the disclosure of the requested documents
does not prevent the exercise of this power. This proposi-
tion has been accepted by both the American Law Insti-
tuie (Restatement. Second. Foreign Relations Law of the
United States, s 3% [FN47), and by the Supreme Cour,
Societe Internationale v. Rogers, 357 U.S. 197. 78 S.CL
1087, 2 L.Ed.2d 1235 {193R) However, American courts
should not ignore the fact that such a law exists. When
two states, both having jurisdiction, prescribe inconsistent

conduct, American courts have developed certain rules of

selfrestraint governing the appropriate exercise of their
power. United States v. First National City RBank, supm
396 F.2d at 901 Because Societe Internationale domin-
ates the field and sets forth the pertinent considerations to
be weighed when such conflicts arise, we analyze it at
length.

EN4, Section 39(1) states:

A state having jurisdiction lo prescribe or to en-
force 2 rule of law is not preciuded [rom exer-
cising its jurisdiction solely because such exer-
cise requires a person 10 engage in conduct sub-
jecting him to liability under the law of another
state having jurisdiction with respect to that con-
duct.

The procedural context of the Societe case is intricate. A
Swiss company brought a civil suit under the Trading
with the Enemy Act to recover assets which the United
States Government had seized during World War 11 as en-
emy-owned proper ty. *1146 The American government
challenged plaintifl's claim of ownership and also asserted
that plainti{f itself was an “enemy” and hence was barred
from recovery under the Act. To prove its defenses, the
government moved for an order requiring plaintiff to pro-
duce documents held by its bank in Switzerland The dis-

trict court pranited the motion. Plaintiff then sought to
avoid production on the ground thal disclosure of the
bank records would violale Swiss penal laws and subject
it to criminal sanctions. The defendant in turn moved to
dismiss the complaint because of plaintiff's noncompli-
ance with the production order,

The district court appointed a special master to consider
plaintiff's claims. The master found that there was no
evidence of collusion belween plaintiff and the Swiss
government {0 evade discovery, and that plaintiff had
shown good faith in its efforts to secure waivers from the
Swiss government and to comply with the order. The dis-
trict court accepled these findings, but nevertheless dis-
missed the complaint with prejudice holding that plaintiff
had control over the bank records, that the records “might
prove to be a deciding factor in the outcome of this suit”

(111 F.Supp. at 443), that Swiss law did not provide an
adequate excuse for noncompliance, and that the court in
these circumstances had the power to dismiss the com-
plaint. Although plaintiff was given a grace period to con-
tinue its efforts 1o secure waivers [rom the Swiss govern-
ment, and although it produced more than 190,000 decu-
ments over the next three years, plainti{l ultimately failed
to achieve full compliance Consequently, the district
court directed a final dismissal of the action. The Court of
Appeals aflirmed.

On certiorari, the Supreme Court affirmed the issuance of
the production order, but reversed the dismissal of the ac-
tion. It is the {irst half of the Court's holding that is of
primary concers to us here.

In deciding that the production order was justified, the
Court first accepted the district court's finding that, apart
from the effect of Swiss Jaw, the documents were within
plaintiff's contro! and possession. It then discussed the
question of whether Swiss law barred the conclusion that
plaintiff had “control” of the documents within the mean-
ing of the Federal Rules of Civil Procedure governing dis-
covery orders. The Court decided that Swiss laws did not
creale an insuperable obstacle to issuance of a production
order,

The Couri identified three salient factors which influ-
enced its decision. First, in enacting the statute which
formed the basis for plaintiff's action, Congress had ex-
pressed a “deep concern” with reaching property held by
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corporations whose intricate financial structure disguised
their ties 1o enemy interests. The Courd stated that a fail-
ure to order the production of documents illuminating
plaintiff's financial background would {rustrate this Con-
gressional policy. We infer that the Court would accept
the obverse proposition that a court should generally order
production {o effectuate strong Congressional policies. In
addition, because the Court gave no hint that the disclos-
ure policies of the American statute should be balanced
against the secrecy policies of the Swiss law, it appears
that the only pertinent inquiry is the strength of the Amer-
ican interests. Second, the Court noted that the requested
records were “vital” (0 a determination of the pivotal stat-

utory inquiry, namely whether plaintiff was the captive of

enemy interests. The Court thus suggested that the normal
discovery standard of whether a document is relevant or is
celeulated to lead fo the discovery of admissible evidence
does not apply, and shouid be replaced by the higher
standard of whether the requested documents are crucial
1o the resolution of a key issue in the litigation. Third, in
apparent reliance on plaintiff’s status as a Swiss national
inveking the prohibitions of its own country's penal laws,
the Court stated that plaintiff was in a favorable position
to secure a waiver of those laws from ifs government or to
explote aliernative procedures for achieving compliance
The opinion thus suggests that the greater the chances for
flexibility in a country's application of its nondisclosure
laws, the greater the likelihood that a production order
#1147 should issue. In conclusion, the Court stated that
“United States courts should be free to require (persons
such as plaintiff) .. . to make all such efforts {at compli-
ance) o the maximum of their ability . . " 337115, a8
265. 78 8.Ct. at 1092

In the next paragraph, however, the Court explicitly con-
fined its ruling to the case beflore it, thus weakening the
precedential value of its three-pronged analylical frame-
work. The propriety of issuing a production order in other
cases was said to depend not only on those three faclors,
but also on the “exigencies of particular litigation™ and
“the circumstances of a given case.” 337 U.8. al 206, 78
S.Ct. al 1092, These circumslances and exigencies were
not defined with any particularity

Although the Court by this language seemingly endorsed
a completely open-ended approach for deciding future
cases, the overall tenor of {he opinion and several addi-
tional commenis lead us to conclude that the Court envi-

sioned some limits on its inquiry. First, in summarizing its
holding that the district court properly issued the produc-
tion order, the Court mentioned only two interests which
were to be {actored into the decisionmaking process: a)
the requirements of the procedural rule authorizing pro-
duction orders, and b) the policies underlying the law
which formed the basis for the action. 357 11.S. at 206, 78
S.Ct. 1087 The first of those interests encompasses the
questions of defendant's contrel over the documents and
plainti{{’s need for them. The other is confined to the im-
portance of the policies behind the American law. Second,
the next section of the opinion contains language which
teserves certain factors for consideration seolely at the
sanctions phase of the enfercement process. In that gec-
tion, the Court explored the source of a federsl court's
power {o dismiss a complaint because of noncompliance
with a production order, and decided that it rested solely
on Rule 37, F.R.Civ.P. The Court then found that a dis-
trict couwrt's Rule 37 power is invoked when a party
“refuses lo obey” such an order, and that refusal occurs
whenever a parly fails to comply with an order, regardiess
of its reasons for noncompliance. This analysis is fol-
lowed by this sentence:

Such reasons, and the willfulness or good faith of peli-
tioner, can hardly affect the fact of noncompliance and are
relevant Only to the path which the District Court might
follow in dealing with (a party's) failure to comply. 337
.S, at 208, 78 S.Ct. st 1094 (Emphasis supplied.)

Although this sentence does not explicitly remove defend-
ant's reasons for nencompliance from consideration at the
order-making stage of the proceedings, it impliedly has
that effect, because we are told such reasons are relevant
Only to the guestion of appropriate sanctions,

This conclusion is confirmed by the third section of the
Socicte opinion, in which the Court examined whether
plaintiff's stated reasons for noncompliance were adequate
to preven! dismissal of its complaint under Rule 37. The
Court first determined that plaintiff “had in good [aith
made diligent efforts 1o execute the produclion order,”
then found that those efforts fell shorl of full compliance,
and then analyzed the shorifall to see whether it was
caused by plainiiff's “inability fostered neither by its own
conduct nor by circumstances within its control.”

In defining acceptable forms of inability, the Court dis-
cussed a number of issues that the parties in the present
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case have attempted to raise prematurely at the order-
making stage. One such issue is whether defendants
“deliberately courted legal impediments” in a foreign
country to evade discovery, such as by requesting a for-
eign government o adopt a nondisclosure faw and then
shipping its records te that jurisdiction. Another is the
severity of the sanctions imposed for violation of the
nondisciosure law and the resuiting hardship to defend-
anis. In this vein, the Court noted that “fear of criminal
prosecution constitules a weighty excuse for nonproduc-
tion .. ” A further issue concerns the scope and applicab-
ility of the foreign laws, since a refusal to produce which

rests on an overbroad and unjustified interpretation of

*1148 the foreign laws will not be honored here. On this

question the Supreme Court stated that “the very fact of
compliance by disclosure of banking records will itseif

constitute the initial violation of Swiss laws.”

The wisdom of deferring consideration of these factors
until the sanctions phase of the proceadings is clear. In the

present case, each defendant seeks to differentiate iself

from its co-defendants on the basis of a variety of factors,
including the volume of the documents i is withholding,
the extent of its culpabilily in securing passage of the for-
eign laws, its good faith in seeking lo comply with docu-
ment requests, the amount of hardship it might suffer by
disclosure, and the breadth of its interpretation of foreign
laws. Each defendant asks for separate treatment and con-
sideration. A decision to gran! or withhold a production
order under Rule_37(a} does not provide a means for tail-
oring reliel to the individual circumstances of each de-
fendant. On the other hand, Rule 37(h) is flexible and of-
fers a variety of sanclions, if necessary, which the court
may incorporate into such orders “as are just.”

The Supreme Court in Societe recognized the validity of
this approach. Although it found that the district court was
unjustified in dismissing plaintiff's complaint, it remanded
the case with instructions that the district court
“possesse{d) wide discretion to proceed in whatever man-
ner i deems most effective ™ That discretion included op-
tions to “explore plans looking towards fuller compli-
ance,” and even te “draw ( } inferences unfavorable to
{piaintif) as to particular events.” This language indicates
that a production order is only the first step in the process
of resolving discovery disputes, and that it should not be
prematurely burdened by a comprehensive inquiry into all
ramifications of the controversy.

[9] To summarize the preceding discussion, we have con-
cluded thal we possess the power {0 enter an order against
defendants under Rule 37(a} compelling them to produce
documents located abroad if the particular defendant is
within the personal jurisdiction of this court and has con-
trol over the requested decuments. Societe teaches that
the decision whether 1o exercise that power is a discre-
tionary one which is informed by three main factors: 1)
the importance of the policies underlying the United
Stales statute which forms the basis for the plaintiffs’
claims; 2) the importance of the requested documents in
illuminating key elements of the claims; and 3) the degree
of flexibility in the foreign nation's application of its
nondisclosure laws. Relying on the Courl's additional sug-
gestion that each case mus! depend upon its particuiar
facts, several defendants urge that we consider several
other factors that we have not yel discussed. However, in
the circumstances of this case, we [ind that these other
factors are of Hmited or no utility.

Several defendants cite the Restatlement, Second. Foreipn
Relations Law of the United States, s 40(a) or rely on

broad netions of “international comity” for the proposi-
tion that we should balance the vital national interests of
the United States and the foreign countries to determine
which interests predominate. Aside from the fact that the
fudiciary has little expertise, or perhaps even authority, to
evaluate the economic and social policies of a foreign
couniry, such a balancing test is inherently unworkable in
this case The competing inlerests here display an irrecon-
cilable conflict on precisely the same plane of national
policy. Westinghouse seeks to enforce this nation's anli-
trust laws against an alleged international marketing ar-
rangement among uranivm producers, and 1o that end has
sought documents located in foreign countries where
those producers conduct their business. In specific re-
sponse {o this and other related litigation in the American
courts, three foreign governments have enacted nondis-
closure legislation which is aimed at nullifying the impact
of American antitrust legislation by prohibiting access to
those same documents. It is simply impossible 10 judi-
cially “baiance” these totally contradictory and mutually
negating actions.

All defendants rely on a line of Second Circuit cases
which were decided after Societe and which suggest that a
district court *1149 should not order production if the or-
der would cause a parly {o violate a foreign law. First Na-
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tional CHy Bank v, Internal Revenue Service, 271 F.2d
616 {2d Cir, 1959): Ings v. Ferpuson, 282 F 2d 149 {24
Cir, 19600 Application ol Chase Manhatian Bank, 297
F2d6ll (2d Cir. 1962) Plaintiffs rely in tum on a Tenth
Circuit decision which takes a contrary view. Arthur An-
dersen & Co. v, Finesilver, 546 F.2d 338 (10th Cir. 1976),
We believe that the Tenth Circuit decision is more closely
in harmony with the principles established in Societe.

{10] Gulf and Uranerz urge that the production orders
sought by plaintiffs are barred by the act of state doctrine
because they would interfere with the conduct of our for-
eign relations by the Executive Branch. However, the act
of state doctrine is not applicable here. That doctrine bars
an American court from questioning the validity of the act
of a foreign sovereign when that act is done within the
sovereign's territory. Underhili v. Hernandez, 168 U.S.
250. 253, 18 SC1 83, 42 I.Ed. 456 (1897); Banco
Nacional de Cuba v, Sabbating, 376 U.S. 398 416, 84
S.Ct 923 11 LEd.2d 804 (1964) Plaintiffs have not
challenged the validity of any of the foretgn nondisclosure
laws which are relied on by defendants. The issue is not
whether those laws are valid, but rather, conceding their
validity, whether they excuse defendants from complying
with a production order.

[L1] Many defendants ask us lo consider communications
from [oreign governmenis lo the U. S. State Department
which have protested the issuance of production orders by
American courts in similar circumstances. We believe
those communications are relevant to the decision wheth-
er Lo issue a production order only insofar as they indicate
the degree of accommodation or adjustment which the
foreign government may be willing to make in its nondis-
closure laws. We reserve any funther consideration of
these communications fo the hearing on sanctions, if that
becomes necessary.

Finally we have on this question as we have on another
question [FN3} been benefitted with statements amici
curiae from the Governments of Canada, Australia, South
Africa and Switzerland . By far the most extensive of these
is the Canadian statement which urges that we defer to the
critical importance which Canada attaches to its national
policies and regulations. But as we have earlier observed
a balancing test is inherently unworkable in this case, and
were it not we would be hard pressed not o accede to the
strong national policy of this country o enforce vigor-

ously its anti-trust laws.

EN5, Here the amici appear in support of the
non-defaulting defendants. On the question of
the timing of the hearing to prove up damages on
the default judpment, which is now before the
Court of Appeals, the amici have supporied the
defaulting defendants

There are two procedural hurdles we must clear before we
teach the merits of the various motions {o compel The is-
sues are ones of waiver and collateral estoppel.

[12] TVA argues that Uranerz and Noranda have waived
certain foreign law objections by failing o raise them in a
timely manner. As to Uranerz, we previously ruled on
January 29, 1979 that Uranerz, because of its delinguency
in asserting objections, had waived all objections to pro-
duction Except those objeclions based on the Canadian
nondisclosure laws. We created this exception after iearmn-
ing that many other defendants had raised foreign law ob-
jections, that the issue was unusually sensitive and im-
portant, and that neither side had moved for a resolution
of the issue. In those circumstances, we ruled that it
would be unfair to deprive Uranerz of the opportunity to
raise the foreign law objection.

Noranda's situation is somewhat different. Noranda ini-
tially objected to TVA's document requests on the basis of
Canadian nondisclosure laws, However, when it later
defined its foreign law objections in accordance with Pre-
trial Order No. 5, Noranda added a new objection based
on Australian law. TVA challenges the Australian law ob-
jection as untimely, because it was not raised in response
to the document requests and because the pretrial order
did not expressly*1150 authorize new objections. We
think TVA's interpretation of the preirial order is too nar-
row. The order was drafted in response to the delays and
difficulties in document production which first surfaced in
the Uranerz situation, and was specifically intended to
provide the final deadiine for particularized foreign law
objections to all prior and pending document requests. All
objections filed within the time limits of the order are
proper.

[13] Riec US, Noranda and Uranerz contend that
plaintiffs are collaterally estopped from litigating their
present motions because the Tenth Circuit decided the
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same issues adversely to them in [p_Re Westinghouse
Electric Corporation Uranium Contract Proceedings, 563
E.2d 992 (10th Cir. 1977} That case was a by-product of
the related Virginia contracts litigation, where Westing-
house was sued for breach of s uranium contracts by
thirleen utility companies, including TVA. In an effort to
prove its defense that the real cause of its inability to per-
form was a price-fixing conspiracy among uranium pro-
ducers, Westinghouse served a subpoena on Rio US, a
non-party, in Utah. The subpoena directed Rio U.S. (o
produce cerlain business records. Rio U S raised the Ca-
nadian nondisclosure laws as & bar to production and
moved to quash the subpoena. The district court denied
the motion and entered a production order. Afier Rio U S.
failed to comply, it was adjudged in contempt and was
fined $10,000 per day until it complied with the order
The Tenth Circuit reversed, holding that “(a)ll things con-
sidered, on the basis of the record before i, the district
court in our view abused its discretion in adjudging Rio
(U.5) to be in contempt of court, and in imposing the
severe sanction in connection therewith ” 363 F.2d at 996

We do not believe that the cowrt’s decision constitutes an
estoppel to plaintiffs' present motions TVA never ap-
peared in the Utah proceedings, and therefore never had a
full and fair opportunity to litigate the issues. Blonder-
Tonguee Laboratories, Ine. v, University of [Hinois Found-
ation. 402 U.8. 313. 329, 91 S.Ct. 1434 28 T Ed.2d 738
{1971} Its position as a party plaintiff in the Virginia lit-
igation, in which it was Westinghouse's adversary, gave it
no meaningful incentive to inlervene in Westinghouse's
efforts {o secure discovery on Westinghouse's cartel-re-
lated defenses. Although Westinghouse did have a full
opportunity to litigate the issues, those issues are not the
same as those raised here. The only issue on appeal was
the propriety of the sanctions imposed for noncompiiance,
not the validity of the production order. Therefore, that
decision offers no conclusive guidance on the issue of
whether a production order should issue here Further-
more, the decision whether to impose sanctions rests on a
variety of factors, and those factors have been restruc-
tured in this case by Rio U.S.‘s status as a party rather
than a witness, by the more crucial relevance of the re-
quested documents to plaintiffs' antitrust claims, and by
our opportunity to have a much more complete record on
Westinghouse's charges of a collusive attempt to evade
discovery and of overall bad faith [FN6]

ENG. Of course, a more complete record is of ao
consequence for collateral estoppel purposes il
Westinghouse could have developed the same
facts against Rio U.S. in the earlier litigation. It
appears, however, that some additional facts
have only recently been made available (e. . the
grand jury documents) or relate to subsequent
events (e. g. later efforts o secure waivers from
the foreign governments)

We now examine whether all defendants are within the
personal jurisdiction of this court and have control over
the requested documents, so that we possess the requisite
power 10 issue an order under Rule 37(a) compelling pro-
duction of their foreign documents. Only Noranda has
raised an objection based on lack of In personam jurisdic-
tion. Five defendants Engelhard, Noranda, Denison U S,
Rio U8 and Uranerz deny that they control the requested
documents,

{14] Noranda has moved to dismiss both the Westing-
louse and the TVA actions for lack of personal jurisdic-
tion. Both motions have been deferred pending discovery.
Noranda®*1151 argues that no production order can be
eniered until we rule upon the motions, We disagree, be-
cause even in the absence of such a ruling, we possess jur-
isdiction to determine our jurisdiction over the parties. In
the exercise of that jurisdiction, we may compel discovery
to aid our resoelution of the personal jurisdiction issues.

Noranda admils that it has imterposed foreign law objec-
tions to production of several documents which are dir-
cctly reievant to its conlacis with Illineis: 1) the content of
a document regarding the seminar of the Atomic Industri-
al Forum in Oak Brook, lllinois in 1973, and 2) docu-
ments concerning contacts with {wo 1llinois  utilit-
jes. Noranda seeks to nullify the usefulness of these doc-
uments by making self-serving and uncorroborated assur-
ances that they do not establish its contacts with this
siate. Plaintiffs are not required to accept these assur-
ances, and are entitled to make their own inspection of the
documents.  Societe Internationale v, McGranery, supra,

111ESupp. at 442

{135] Noranda makes the allernative contention that we
shouid limit discovery to those documents relevant to the

jurisdictional issues. While we agree with this statement

as a peneral principle, that principle offers little assistance
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where, as here, the jurisdictional and merits discovery is
intertwined. Because the documents withheld pursuant to
foreign law are peculiarly likely to impact on both areas,
and because any segregation of documents will likely in-
volve the unreviewable discretion of the party segregating
and withholding themy, we believe an order requiring full
production is necessary .

To resolve the issue of whether four defendants control
the requested documents, we must delve into the details of
their corporate affiliations. Rio U.S. and Denison U .8 are
the American subsidiaries of foreign parents, Engelhard is
an American parent with foreign subsidiaries, and Nor-
anda is a foreign parent with foreign and domestic subsi-
diaries.

Engelhard is a Delaware corporation with its principal
place of business in New York City. Although it does not
mine or produce uranium, it has acted as a sales represent-
ative for Nuclear Fuels Corporation of South Africa
(Nufeor, a defaulting defendant) in promoting its sales of
uranium in North America. In carrying out that function,
Engeihard has been assisted by three wholly owned subsi-
diaries located in Australia and South Africa Derby and
Co. (South Africa) Pty, Lud. is a South African corpora-
tion which is a wholly owned subsidiary of Derby and
Co., Ltd. (London)}, which in turn is a wholly owned sub-
sidiary of Engelhard. Derby-South Africa transmitted in-
formation between Nufcor's offices in South Africa and
Engelhard's offices in the United States. Philipp Brothers
{Australia) Pty , Lid. is an Australian corporation which is
a wholly owned subsidiary of Engelhard. Derby and Co.
{Australia) Pty , Lid is an Australian corporation which is
a wholly owned subsidiary of Derby-London. The Aus-
tralian subsidiaries have ajded Engelhard in its unsuccess-
ful attempt to act as a sales representative for a newly-
developing Ausiralian mining company, Queensland
Mines, which is also a defaulting defendant. Engelhard
states that “it is possible that one or more of these subsidi-
aries may have within ils possession, custody or control
documents or information responsive (o portions of
(plaintiffs") document requests . ”* Engelhard has refused
{o produce those documents

It is clear that Engelhard's total ownership of its Australi-
an and South African subsidiaries gives it effective con-
trot over those corporations' documents Engethard's only
argument to the contrary is that the normal inference of

control is rebutted here beczuse Engelhard has no legal
right to direct the officers and employees of its foreign
subsidiaries to violate the nondisclosure laws of their
countries. The Supreme Court specifically rejected that
argument in Societe, after it weighed the argument in Hght
of the three factors we have identified above 357 1).S. at
204-06. 78 §.C1. 1087, We reach the same conclusion, but
postpone our analysis for a consolidated discussion of all
defendants’ arguments on this issue. See pp. 1154-1156
below.

*1152 Norandz is a Canadian corporation with its princip-
al place of business in Ontario. Noranda itself does not
own urapinm or uranivm-producing propesties and has
not sold uranium. However, it owns 43 8% Of the com-
mon shares of Kerr-Addison Mines, Ltd., a Canadian cor-
poration which has & wholly owned subsidiary called Ag-
new Lake Mines, Lid., which in turn owns a 90% Interest
in a uranium-producing mine in Ontario, Canada. Kerr-
Addison's shares are publicly traded on the Toroato Stock
Exchange and are owned by more than 11,000 sharehold-
ers. While a minority of the directors of Kerr-Addison are
also officers of Neranda, Kerr-Addison keeps its own
books and records and holds its own corporate meetings
separate and apart from any other company. Noranda also
has wholly owned subsidiaries that own uranmium pro-
spects located in Canada, Australia and the United States
One of these is Noranda Australia, Lid., which has an in-
terest in undeveloped uranium deposits in Australia. In
addition, personne! of Noranda Sales Corporation, Ltd, a
wholly owned Canadian subsidiary, have consulted with
purchasers or prospective purchasers of vranium at vari-
ous limes in an effort 1o sell uranium to be produced in
the future. These facts, as disclosed by affidavits in sup-
port of Noranda's motion to dismiss, reveal that Noranda
has control over responsive documents of Noranda Aus-
tralia and Noranda Sales, but not over those of Kerr-
Addison

The situation with Rio Algom Corporation (Rio US) is
much more complex than either Noranda or Engelhard.
Rio U8 is a Delaware corporation with its principal
place of business in Moab, Utah, where 1t owns and oper-
ates a uranium mining and milling facility. Rio U S. is the
wholly owned subsidiary of Atlas Alloys, Inc, an Qhio
corporation, which in turn is the wholly owned subsidiary
of Rio Algom, Lid (Rio Canada), a Canadian corporation
which mines and sells uranium produced from its Elliott
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Lake mine in Canada. Rio U S. has appeared in this action
and defended itself, but Rio Canada has defaulled

Rio U5 states that it has withheld no documents in its
possession, custody and control, including documents
from liles located in Canada, on the ground that they are
affected by foreign law. However, it has declined to pro-
duce certain other documents located in Canada because
those documents are in the possession, custody and con-
trof of its parent once removed, Rio Canada, and because
production of those documents would violate Canadian
law. Westinghouse has sought {o define an overlap or
gray area of documents falling between these (wo staie-
ments. Westinghouse argues that Rio US  has unjustifi-
ably refused to produce responsive documents concerning
ils uranium mining, marketing and exploration activities,
because even though those documents are located in
Canoda in the files of Rio Canada's directors, officers and
employees, those persons at all pertinent times acted in
behalf of Rio U.S. and had responsibility for those urani-
um activities.

In support of this contention, Westinghouse has submitied
exiensive evidence that Rio U.§. and Rio Canada have
operated as a single functional unit in all aspects of their
uranium business. These two corporations have shared an
interlocking structure of corporate directors, officers, and
executive and administrative personnel who have man-
aged the uraniume-related activities of both corporations
The intervening ownership interest of Atlas Alloys is
wholly collateral to the managerial unity of the two com-
panies. Numerous officers of Rio U S. have held dual pos-
itions with Rio Canada, enabiing them to perform identic-
al uranium-related functions for each corporation. For ex-
ample, George Albino, in his capacity as principal operat-
ing officer of both corporations from 1971 to 1977, exer-
cised direcl managerial control over the daily uranium op-
erations of both companies. Nine of Rio U S.'s current of-
ficers and directors have offices at the corporate
headquarters of Rio Canada in Toronto, Ontario. In Janu-
ary, 1976, A. G. Lowell, who is a Rio Canada Vice-
President, stated that “Rio Algom Corporation is wholly
owned by Rio Algom Lid, and all marketing matters re-
lated to *1153 uranium and other mineral products are
handled from our Toronto office.” Other evidence demon-
strates that Rio U.S. and Rio Canada have been treated as
a single uranium business not only by themselves, but by
other members of the uranium industry and by their ulti-

mate parent, Rio Tinto Zinc Corperation, Ltd.

16][17] From the available evidence of coordinated
vranium-related activities, we conclude that there is 2
strong likelihood that Rio U S. is withholding responsive
documents in the files of Rio Canada personnel who have
had and/or continue to have responsibility for Rio U.8.'s
mining and marketing of uranium. To defend this with-
holding, Rio U.S. relies on cases involving a corporation's
liability for a related corporation’s actions. However, there
is a crucial distinction between ability to compel produc-
tion of documents and Hability for a subsidiary's acts. The
latter may require Rio U.S. to actually control or manage
Rio Canada's business, but the former does not. W. Fu-
gate, Foreipn Commerce and the Antitrust Laws, supra at
116. 1t is sufficient that Rio U.S. has, or once had, control
over its directors, officers and employees who managed
the uranium-related activities of Rio U S alone or of both
corporations. Rio U.S. must produce all responsive docu-
ments held by those employees or former emplovees,
even if those documents have found their way into Rio
Canada files. The formalities separating the two corpora-
tions cannot be used as a screen to disguise the coordin-
ated nature of their uranium enterprise.

A similar situation may exist with respect to defendant
Denison Mines, Inc. (Denison U §.), but Westinghouse
has provided insufficient documentation for us to con-
clude that Denison U8 controls withheld documents in
the files of iis parent defendant Denison Mines, Lid.
{Denison Canada). Denison Canada is a Canadian corpor-
ation with its principal place of business in Toronto and
engages in the mining, milling and sale of uranium. Den-
ison US. is a Delaware corporation with its principal
piace of business in Denver, Colorado and is a wholly
owned subsidiary of Denison Canada. Denison 1.8 is
and has been engaged in exploration for uraniom and oth-
er minerals in the United States Answer, PP |7, 18, Both
corporations have appeared in this action.

Like Rio U.S., Denison U S. states that it has raised no
objections based on foreign law and has produced all doc-
uments within its control Indeed, Denison U.S. allowed
plaintiffs to walk through their entire files and select doc-
uments without regard to relevancy standards, with the
exception of documents covered by the atlorney-client
privilege or work product immunity. However, Denison
U.S. has been silent on the question of whether some of
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its documents were generated in Canada and have been
kept there. Westinghouse suggests that these documents
have been and are now held by Denison Canada and that
the close managerial conneclions between the two corpor-
ations justify the issuance of an order directing the pro-
duction of all such documents reflecting management de-
cisions of Denison U S But Westinghouse's exhibits on
this issue (Nos. 61 and 62) are too scanty to support this
inference. Consequently, Westinghouse's motion 1o com-
pel Denison U.S o produce documents {rom the files of
its parent Denison Canada must be denied.

Uranerz raises a control issue of a completely different
character ts documents are located primarily in its cor-
porate offices in Canada and West Germany, and Uranerz
raises no control objections as to them Bul an undis-
closed volume of Uranerz documents is cusrently located
in the offices of the Ministry of Energy, Mines and Re-
sources of the Canadian government in Ottawa Those
documents were transierred in November, 1976, after the
Canadion government directed Uranerz and other com-
panies to deposit with the Ministry all documents covered
by the Canadian nendisclosure laws which had been en-
acted in September of that year When Uranerg's Americ-
an counsel, Mr Leviti, later asked the Ministry if he could
review the documents, he was advised that no American
counsel for any company has been permitted*1154 to in-
spect any documents in the Otlawa depository. Levitt was
informed that his request would not even be considered
unless he could furnish a written opinion that he could not
be compelled by any American court to disclose what he
had seen. In his view, American law did not provide such
an airtight safeguard against disclosure that he could give
such assurances. Therefore Mr. Leviit abandoned his ef-
forts 1o seek access lo these documents. Because these
documents are in the aclual possession of government of-
ficials, and because those officials have demonstrated that
access is strictly limited and is to be granted on a discre-
tionary basis, we agree with Uranerz that it has no control
over those documents. Compare Societe Intemationale,
supra. 357 US. at 204, 78 S.Ct. 1087

[18] We have now determined that, with certain excep-
tions regarding Denison U S, and Uranerz, we have the
power to issue a production order under Rule 37(a
against the eleven resisting defendants that are the sub-
jects of plaintiffs' motions. The remaining question is
whether we should exercise our discretionary power to is-

sue those orders, after weighing the three factors de-
scribed earlier in this memorandum. We conclude that we
should

The first consideration is the strength of the Congression-
al policies underlying the statute which forms the basis
for plaintiffs’ action. Plaintiffs' complaint challenges
activities by the defendants which, if true, would consti-
tute massive violations of this nation's antitrust laws.
“These laws have long been considered comersiones of
this nation’s economic policies, have been vigorously en-
forced and the subject of frequent interpretation by our
Supreme Court” United States v, First National City
Bank, 396 F.2d 897, 903 {2d Cir. 1968} “They are as im-
portant to the preservation of economic freedom and our
free-enterprise system as the Bill of Rights is to the pro-
tection of our fundamental personal freedoms”™ United
States v. Topeo Associates, Inc,. 405 U.S. 596, 610. 92
§.Ce. 1126, 11335, 31 L.Ed.2d 515 {1972) More specific-
ally, Congressional concern with the very practices at is-
sue here, and with the antitrust implications of those prac-
tices, is evidenced by extensive subcommittee investiga-
tions ino the alleged inlemational wranium cartel. See
Hearings Before the Subcommittee on Oversight and In-
vestigation of the House Commitiee on Interstate and For-
eign Commerce, 95th Cong, st Sess. (1977) Govemn-
mental concem with this issue achieved choate form when
the Justice Department convened a grand jury which
eventually charged Gulf with criminal antitrust vioiations
arising out of the same transactions identified by Westing-
house. United States v. Guif Oil Corp., Cr. No. 78-123
{W.D Pa.1978) The existence of this public enforcement
action does not supplant plaintiffs’ private civil action. In-
deed, Congress specifically intended to encourage civil
antitrust actions by allowing private litigants to gain cer-
fain estoppel advantages from povernment antitrust ac-
tions. Minnesota Mining & Mip, Co. v. New Jersey Wood
Finishing Co.. 381 U.8. 311, 85 S.Ct. 1473, 14 L.Ed.2d
405 _{1965). From these indicators, it is clear that the
pelicies supporting an inquiry into corporate activities and
structure are at least as weighty, and probably stronger,
with the antitrust statules here than they were with the
Trading with the Enemy Act in Societe Internationale.
See W. Fugate, Supra at 122,

The second consideration is whether the requested docu-
ments are crucial to the determination of a key issue in the
litigation. Plaintiffs' showing on this factor is simply over-
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whelming. Al of the discovery requests now at issue are
directly relevant {o a number of fundamental issues in the
complaint, answers, affirmative defenses and counter-
claims in this litigation. Plaintif{s seek vital information
relating to, among other things, the time period when the
alleged conspiracy of uranium producers was carrying out
its activities, defendants' alleged efforts to conceal their
conspiracy, the impact of that alleged conspiracy on
United States interstate and foreign commerce, the de-
fendants' defenses of sovereign compulsion, and informa-
tion on uranium sales and market conditions. Plaintiffs
have submitted voluminous exhibits *1155 which give a
sketchy picture strongly supporting their allegations in
these areas but also suggesting that there are larger gaps
in defendants’ document production.

The strength of plaintiffs' need for these documents is per-
haps best demonstrated by these facts First, Gulf has ad-
mitted the “establishment of an international uranium car-
tel under which price controls and market allocations
were established” for at least some sales of uranium.
(Gulf Brief, p. 18). Second, the inflormation which
plaintiffs seek is of such exceptional significance that
three foreign governmenis have sought 1o authorize de-
fendants to withhold that information for the express pur-
pose of frustrating United States judicial inquiries into the
activities of this cartel. Third, ten defendants have with-
held documents under their control which are said to be
within the scope of the secrecy legisiation. The inevitable
inference is that the withheld information is likely to be
the heart and soul of plaintiffs' case

Several defendanis counter that the unproduced docu-
mems are merely cumulative of presently available dis-

covery (Gulf, pp. 56-57) or that their own examination of

the documents has convinced them that they have little
significance to the case (Federal, pp. 14-15). These argu-
ments were persuasively rejected by the district court in
the Societe Internationale litigation:

Under the rules of United States Courls a party is not re-
quired to accept the assurance of opposing counsel as o
what has been made available. Ie is entitled to draw his
own conclusions on examination of the papers. 11

E.Supp. 1442

Other defendants argue that they are equally prejudiced
by the nondisclosure laws, since they may be prevented
from using exculpatory documents which are covered by

those laws, (See, e. g Noranda, pp. 24-25) However, the
solution to this “problem” lies in the fullest possible dis-
closure, not in a mutual Hmitation on relevant informa-
tion,

[19] Finally, we recognize that, as one commentator has
put it, “the heart of any American antitrust case is the dis-
covery of business documents. Without themn, there is vir-
tually no case” Note, Discovery of Documents Located
Abroad in U.S. Antitrust Litigation: Recent Developments
in the Law Concerning the Foreign {llegality Excuse for
Non-Production, 14 Va.JInt'l L. 747 (1974). That is es-
pecially true when plaintiffs allege an antitrust conspiracy
which has taken deliberate and elaborate steps to cloak its
activities, “If irue, the nature of the activities must be fer-
reted out of dark and obscure comers” Socizle Intema-
tionale. supra. 111 F.Supp. at 443 The documents at issue
here are crucial to plaintiffs’ proof

The third consideration involves an appraisal of the
chances for flexibility in a country's application of iis
nondisclosure laws. The degree of leniency in the applica-
tion of the nondisclosure laws varies from country to
country. South Africa has taken the most flexible position.
It has aliowed Westinghouse to inspect Utah's uranivm-re-
lated documents in that country, and is currently consider-
ing a request from Engethard to allow a similar inspection
of its documents. Australia has rejected all past requests
for a waiver of its regulations, but interprets its laws as
authorizing the Attorney General to grant such waivers.
The Attomey General is presently considering reguests
for waivers from Engelhard, Getty and Utah. Canada has
taken a completely inflexible position. It has consistently
rejected all requests for waivers, stating thal its govemn-
ment officials have no authority to grant them It has op-
posed Westinghouse's unsuccessful efforts to secure let-
ters rogatory from a Canadian court for production of
uranium-related documents. It has rejected all requests to
modify or amend the regulations and has refused to give
any assurances of non-prosecution for any violations.
Canada has also sent numercus diplomatic notes to the
U.S. State Department in which it has expressed a firm
position that any disclosure of documenis covered by its
regulations would be inimical to its national inerests.
Canada's position has not been relaxed by its amicus sub-
mission.

*1156 On balance, we have concluded the issuance of
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Rule 37{a) orders is required. The entry of such orders END OF DOCUMENT
may lead lo a further narrowing of the defendants' foreign
law objections. That process has already been evidenced
by the increased disclosures which have occurred since
Westinghouse [iled the present motions. Even if some de-
fendants subsequently conclude, as they now supgest, that
they have already done everything within their powers to
comply with such an order, we do not think an order at
this time wouid be 2 futile gesture. The order will serve to
declare Weslinghouse's tight to the discovery it seeks,
thereby framing the competing interests of the United
States and the foreign governments on a plane where the
potential moderation of the exercise of their conflicting
enforcement jurisdictions can be meaningfully con-
sidered. We do not seek to force any defendant to violate
foreign law. But we do seek to make each defendant feel
the full measure of each sovereign's conflicting com-
mands, so that, in the words of Chiel Judge Kaufman of
the Second Circuit, it now

“must confront . . the need to ‘surrender o one sovereign
or the other the privileges received therefrom’ or, allernat-
ively a willingness to accept the consequences.”

United States v, First National City Bank. 396 F.2d 897,
905 {2d Cir. 1968}

Accordingly, plaintiffs’ motions to compel Utah, Gulf,
GMCL, Noranda, Denison Canada, Engelhard, Getty,
Federal, and Rio U.S. (o produce foreign documents are
granted in their entirety and are granted in part and denied
in part as o Uranerz and are denied as 1o Denison U S.
Defendants' alternalive objections to production of foreign
documents on grounds such as attorney-client privilege
and overbroad definitions are reserved for ruling at such
time as defendants announce their ability to comply with
this order. Production hereunder to be made on or before
January 2, 1980.

The mations of defendants Getty, Gulf and Utah lo com-
pel Westinghouse to comply with Pretrial Order No. 5 are
granted in part and Westinghouse is directed to provide
defendants with a list identifying the foreign documents
which it has produced from its domestic files.

B.CIl, 1979,

In re Uranium Aatitrust Litigation

480 F Supp. 1138, 29 Fed R Serv.2d 414, 1980-1 Trade
Cases P 63,124
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540U S 398,124 5.Ct 872, 157 L. Ed.2d 823, 72 USLW 4114, 2004-1 Trade Cases P 74,241, 04 Cal. Daily Op.
Serv. 269, 2004 Daily Journal D A R 346, 31 Communications Reg. (P&F) 542, 17 Fla. L. Weekly Fed. S 91

(Cite as: 540 U.S. 398, 124 5.Ct. 872)

P>

Briels and Other Related Documents
Verizon Communications fnc. v. Law Offices of
Curtis V. Tyinko, LLPU S ,2004.

Supreme Court of the United States
VERIZON COMMUNICATIONS INC,, Petitioner,
V.

LAW OFFICES OF CURTIS V. TRINKO, LLP.
No. 02-682.

Argued Oct. 14, 2003.
Decided Jan. 13, 2004

Background: Customers who received local tele-
phone service from competing local exchange carrier
(LEC) brought action against incumbent LEC, al-
leging antitrust and Communications Act violations.
The United States District Court for the Southem
District of New York, 123 F.Supp.2d 738.Sidney H.
Stein, I, dismissed action, and customers appealed
Superseding its prior opinion, 294 F.3d 307, the
Second Circuit Court of Appeals, 305 F.3d
84.Katzmann, Circuit Judpe, affirmed in part, vacated
in part and remanded. Incumbent LEC's petition for
writ of certiorari was granted

Heldings: The Supreme Court, Justice Scalia, held
that:

{1} Telecommunications Act of 1996 had no effect
upon application of raditional antitrust principles, in
light of antitrust-specific saving clause which barred
finding of implied immunity;

{2) complaint alleging breach of incumbent LEC's
duty to share its nelwork with competitors did not
state monopolization claim under § 2 of Sherman
Act;

{3) traditional antitrust principles did not justify addi-
tion of case to few existing exceptions to proposition
that there was no duty to aid competitors; and

(4} disposition of case made it unnecessary to con-
sider alternative contention of lack of antitrust stand-

ing.

Reversed and remanded.

Tustice Stevens filed opinion concurring in judgment
in which Justices Souter and Thomas joined

West Headnoles

111 Antitrust and Trade Reguiation 29T €25525

297 Antitrust and Trade Regulation

29TV Antitrust Regulation in General

20TVI(A) In General
29Tk522 Constitutional and Statutory Pro-
visions
297k3525 k. Validity. Most Cited Cases

(Formerly 265k10)
Telecommunications Act of 1996 has no effect upon
application of traditional aniitrust principles, in light
of antitrust-specific saving clause which bars finding
of implied immunily Communications Act ol 1934,
§ 2, as amended, 47 U.5.C.A. § 52 note.

{2] Antitrust and Frade Repulation 29T €620

29T Antitrust and Trade Regulation
29TVIT Monopolization
29TVH(A) In General
29Tk619 Elements in General
297Tk620 k. In General Most Cited

{(Formerly 265k12(1 .3))
Antitrust and Trade Regulation 29F €=2713

29T Antitrust and Trade Regulation
29TVII Attempts to Monopolize
29TVIII(A) In General
2971712 Elements in General
29Tk713 k. In General. Most Cited

(Formerly 265k12(1.3))
Offense of monopolization or alempt to monopolize
reguires, in addition lo possession of monopoly
power in relevant market, willful acquisition or main-
tenance of that power as distinguished from growth
or development as consequence of superior product,

business acumen, or historic accident. Sherman Act,
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540U 5. 398, 124 S.Ct. 872, 157 L.Ed 2d 823, 72 USLW 4114, 2004-1 Trade Cases P 74,241, 04 Cal. Daily Op
Serv. 269, 2004 Daily Joumal D AR, 346, 31 Communications Reg. (P&F) 542, 17 Fla. L. Weekly Fed 8 91

{Cite as: 540 U.S. 398, 124 5.Ct. 872)

§ 2, as amended, 13 US.C.A. 82

[3] Antitrust and Trade Regulation 29T €592

29T Antitrust and Trade Regulation
29T V1 Antitrust Regulation in General
29TVHE) Particular Indusiries or Businesses
29Tk3592 k¥ Manufacturers. Most Cited

(Formerly 265ki12(11/4))
As general matter, Sherman Act does not restrict long
recognized right of trader or manufacturer engaged in
entirely private business, freely o exercise his own
independent discretion as to parties with whom he
will deal. Sherman Act, § 1 et seq., as amended, I3

US.CA. 8§ 1etseq
14] Antitrust and Trade Regulation 29T €658

207 Antitrust and Trade Regulation
29TVH Monopolization
29T VD) Megal Restraints or Other Miscon-

duct
291k657 Refusals to Deal
297k658 k. In General. Most Cited
(Formerly 265k17(2.2))

High value placed on right to refuse to deal with oth-
er firms does not mean that right is unqualified; under
certain limited circumstances, refusal to cooperate
with rivals can constitute anticompetitive conduct.
Sherman Act, § 2, as amended, 13 U S.CA . §2

[3] Antitrust and Trade Regulation 29T €=
972(3)

29T Antitrust and Trade Regulation
29T X VI Antitrust Actions, Proceedings, and En-
forcement
29TXVIH(B) Actions
297k972 Pleading
29Tk972{2) Complainl
29Tk972(3) k. In General Most Cited
(Formerly 265k28(6.3))
Complaint alleging breach of incumbent local ex-
change carrier's (LEC's) duly under Telecommunica-
tions Act of 1996 to share its network with competit-
ors did nol state monopolization claim under Sher-

man Act; complainl did not allege that incumbent
LEC voluntarily engaged in course of dealing with its
rivals so its prior conduct shed no light on whether its
lapses from legally compelled dealing were anticom-
petitive, incumbent LEC's reluctance to connect at
cost-based rate of compensation was uninformative
as 1o future price or dreams of monopoly, and rather
than involving refusal to provide competitor with
product already sold at retail, unbundled elements
were not available lo public but were provided lo
rivals under compulsion and at considerable expense.
Sherman Act, § 2, as amended, 15 USCA. § 2;
Communications Act of 1934, § 251{c)3), as
amended, 47 U.5.C.A. § 251{c)(3)

16] Antitrust and Trade Regulation 29T €565

29T Antitrust and Trade Regulation
297TV1 Antitrust Regulation in General
29TVI(D) IHegal Restraints or Other Miscon-

duct
29Tk562 Relusals to Deal
29TkS565 k Essential Facilities, Most
(Formeriy 265k17(2.2))

Antitrust and Trade Regulation 29T €=0660

297 Antitrust and Trade Regulation
29TVl Monopolization
29T VII(D) Hlegal Restraints or Other Miscon-
duct
29Tk657 Refusais to Deal
297k660 k. Esseatial Facilities, Most

Cited Cases

(Formerly 265k17(2 2))
Indispensable requirement for invoking “essential fa-
cilities doctrine” is unavailability of access to essen-
tial facilities; where access exisis, doctrine serves no

purpose.
17] Antitrust and Trade Regulation 29T €=2524

29T Antitrust and Trade Reguiation
29TV Antitrust Regulation in General
29TVIA)Y In General
29T%522 Constitutional and Statutory Pro-
visions
29Tk524 k. Construction. Most Cited
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(Cite as: 540 U.S. 398, 124 8.Ct. §72)

(Formerly 265k10)

Antitrust analysis must always be attuned to parlicu-
lar structure and circomstances of industry at issue;
where there exists regulatory structure designed fo
deter and remedy anticompetitive harm, additionat
benefit o competition provided by antitrust enforce-
ment will tend to be small, and it will be less plaus-
ible that antitrust laws contemplate such additional
scrutiny.

8] Antitrust and Trade Regulation 29T €20960

297 Antitrust and Trade Regulation
29TXVII Antitrust Actions, Proceedings, and En-
forcement
29TXVIIB) Actions
297k939 Right of Action; Persons Entitled
to Sue; Standing; Parties
29Tk960 k In General Most Cited
(Formerly 265k28(1 6))
Conclusion that complaint failed to state claim under
Sherman Acl made unnecessary consideration of al-
termnative conlention of lack of antitrust standing
Sherman Act, §.2, as amended, 15 U.S.CA. § 2;

Clayton Act, §4}5 ISUSCA.§15

**873 Syllabus

EN* The syilabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the con-
venience of the reader. See United States v,
Detroit Timber & Lumber Co., 200 U.S.
321.337.268.C1. 282, S0 L Ed. 499

The Telecommunications Act of 1996 imposes upon
an incumbent local exchange carrier (LEC) the oblipg-
ation to share its telephone network with competitors,
47 U.8.C. § 251(c), including the duty to provide ac-
cess to individual network elements on an
“unbundled” basis, see § 251{c)3). New entrants, so-
called competitive LECs, combine and resell these
unbundied network elements (UUNEs). Petitioner Ver-
izon Communications Inc, the imcumbent LEC in
New York State, has signed interconnection agree-
ments with rivals such as AT & T, as § 252 obliges it
to do, detailing the terms on which it will make its

network elements available. Part of Verizon's §
2a1{c)3) UNE obligation is the provision of access
to operations support systems (OSS8), without which a
rival cannot fill its customers' orders. Verizon's inter-
connection agresment, approved by the New York
Public Service Commission {PSC), and its authoriza-
tion to provide long-distance service, approved by the
Federal Communications Commission (FCC), each
specified the mechanics by which s OSS obligation
would be met. When compelitive LECs complained
that Verizon was violating that obligation, the PSC
and FCC opened parailel investigations, which led to
the imposition of financial penalties, remediation
measures, and additional reporting requirements on
Verizon, Respondent, a local telephone service cus-
tomer of AT & T, then filed this class action alleging,
inter alia, that Verizon had filled rivals' orders on a
discriminatory basis as part of an anticompetitive
scheme **874 to discourage customers from becom-
ing or remaining customers of competitive LECs in
violation of § 2 of the Sherman Act, 15 USC, & 2
The District Court dismissed the complaint, conclud-
ing that respondent's allegations of deficient assist-
ance 1o rivals failed to satisfy § 2's requirements. The
Second Circuit reinstated the antitrust claim

Held. Respondent’s complaint alleging breach of an
incumbent LEC's 1996 Act duty to share its network
with competitors does not state a claim under § 2 of
the Sherman Act. Pp. 877-884.

(2) The 1996 Act has no effect upon the application
of traditional antitrust principles. Its saving clause-
which provides thal "nothing in this Act .. shall be
construed to modify, impair, or supersede the applic-
ability of any of the antitrust laws,” 47 U.5.C. § 152,
note-preserves *399 claims that satisfy established
antitrust standards, but does not create new claims
that go beyond those standards. Pp. 877-878

(b) The activity of which respondent complains does
not violate pre-existing antitrust standards The [ead-
ing case imposing § 2 Habitity for refusal to deal with
competitors is dspen Skiing Co. v, Aspen Highlands
Skiing Corp., 472 U.S. 585, 105 S.C1. 2847, 86
L.Ed.2d 467. in which the Court coneluded that the
defendant’s {ermination of a voluntary agreement
with the plaintiff suggested a willingness to forsake
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short-term profits to achieve an anticompelitive end.
Aspen is at or near the outer boundary of § 2 liability,
and the present case does not it within the limited
exception It recognized. Because the complaint does
not ailege that Verizon ever engaged in a2 voluntary
course of dealing with its rivals, its prior conduct
sheds no light upon whether is lapses from the leg-
ally compelled dealing were anticompetitive
Moreover, the Aspen defendant turned down its com-
petitor's proposal to sell at its own retail price, sug-
gesting a calculation that its future monopoly retail
price would be higher, whereas Verizon's reluctance
to interconnect at the cost-based rate of compensation
available under § 231(c¥3) is uninformative. More
fundamentally, the Aspen defendant refused to
provide its competitor with a product it already sold
at retail, whereas here the unbundled elements
offered pursuant to § 251(e)3) are not available 1o
the public, but are provided to rivals under compul-
sion and at considerable expense. The Court's conclu-
sion would not change even if it considered to be es-
tablished law the “essential facilities™ doctrine craf-
ted by some lower courls. The indispensable require-
ment for invoking that doctrine is the unavailability
of access to the “essential [acilities”; where access
exists, as it does here by virtue of the 1996 Act, the
doctrine serves no purpose. Pp §78-881

(c) Traditional antitrust principles do not justify
adding the present case 1o the {ew existing exceptions
from the proposition that there is ne duty to aid com-
petitors. Antitrust analysis must always be atiuned to
the particular structure and circumstances of the in-
dustry at issue. When there exists a reguiatory struc-
ture designed to deler and remedy anticompetitive
harm, the additional benefit to competition provided
by antitrust enforcement will tend to be small, and it
will be less plausible that the antitrust Jaws contem-~
plate such additional scrutiny. Here Verizon was sub-

ject to oversight by the FCC and the PSC, both of

which agencies responded to the OSS failure raised
in respondent's complaint by imposing fines and oth-

er burdens on Verizon. Against the slight benefits of

antitrust intervention here must be weighed a realistic
assessment of its costs. Allegations of violations of §
251{c} 3} duties are both technical and extremely nu-
merous, and hence difficult **875 for antitrust courts

to evaluale. Applying § 2's requiremenis to this re-
gime can readily result in “false positive” mistaken
inferences that chill the very *400 conduct the anti-
trust faws are designed to protect. Matsushita Elec.
Industrial Co. v, Zenith Radio Corp., 475 1.8, 574,
594. 106 S.Ct. 1348, 89 I..Ed.2d 538, Pp 881-884,

305 F.3d 89, reversed and remanded.

SCALIA, ], delivered the opinion of the Court, in
which REMNQUIST, CJ, and QCONNOR,
KENNEDRY, GINSBURG, and BREYER, JJ, joined.
STEVENS, 1, filed an opinion concurring in the
judgment, in which SOUTER and THOMAS, 11,
joined, post, p. 884,

Righard G. Taranto, Washington, DC, for petitioner.
Theodore B. Olson, for United States as amicus curi-
ae, by special leave of the Court, supporting the peli-
tioner.

Bonald B, Verriili, Ir,, for respondent,

Michael K. Kelloge, Peter W. Huber, Mark C.
Hansen, Aaron M. Panner, Kellogg, Huber, Hansen,
Todd & Evans, PLLC, Washington, DC, Henrv B.
Gutman, Simpson, Thacher & Bartlett, New York
City, lohn Thoine, Counsel of Record, Verizon Com-
munications Inc., Arlington, VA, Richard G. Taranto,
Farr & Taranto, Washington, DC, for Petitioner,
Donald B. Verrilli, Jr.. Bruge V. Spiva, lan Heath
Gershengorn, Mare A. Goldman, Elaine }. Golden-
berg, David Fagundes, Jenner & Block, LLC, Wash-
ington, DC, Chester T. Kamin, Eric A. Sacks, Jenner
& Block, LLC, Chicago, IL, Alice Mclnerpey, Coun-
sel of Record, Peter S. Linden, Randall X, Berszer,
Kirby, Mclnemey & Squire, LLP, New York City,
Joseph P. Guarland, Klein & Solomen, LLP, New
York City, Kenneth A. Elan, Law Office of Kenneth
A Elan, New York City, Phil Weiser, University of
Colorado School of Law, UCB, Boulder, CO, Attor-
neys for Respondent For U.S. Supreme Court briefs,
see:2003 WL 21244083  (Pet Brief)2003 WL
21767982 (Resp BrieN2003 WL 22068099
{Reply.Brief)

Tustice SCALIA delivered the opinion of the Court.
*401 The Telecommunications Act of 1996, Pub.L.
104-104, 110 Stat. 36, imposes certain duties upon
incumbent local telephone companies in order to fa-
cilitate market entry by competitors, and establishes a
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complex regime for moniloring and enforcement. In
this case we consider whether a complaint alleging
breach of the incumbent's duty under the 1996 Act to
share ils network with competitors stales a claim un-
der § 2 of the Sherman Act, 26 Stat. 200,

*402 1

Petitioner Verizon Communications Inc. is the in-
cumbent local exchange carrier (LEC) serving New
York State. Before the 1996 Act, Verizon,— like
other incumbent LECs, enjoyed an exciusive fran-
chise within its local service area. The 1996 Act
sought to “uproo[t]” the incumbent LECs' monopoly
and to introduce competition ia its place. Ferizan
Communications Inc. v. FCC, 535 1.8, 467, 488, 122
S.Cr 1646, 152 L.EA.2d 701 (2062). Central o the
scheme of the Act is the incumbent LEC's **876 ob-
Hgation under 47 1.8.C. § 251(c) to share its network
with competitors, see AT & T Corp. v. Jowa Utilities
Bd. 525 1].8. 366, 371,119 8.Ct, 721,142 1..Ed.28
835 (1999), including provision of access to individu-
al elements of the network on an “unbundled” basis.
§..2210c)3) New entrants, so-called competitive
LECs, resell these unbundled network elements
(UNEs), recombined with each other or with ele-
ments belonging to the LECs

ENI. In 1996, NYNEX was the incumbent
LEC for New York State NYNEX sub-
sequently merged with Bell Atlantic Corpor-
ation, and the merged entily retained the
Bell Atlantic name; a further merger pro-
duced Verizon We use “Verizon” to refer to
NYNEX and Bell Atlantic as well

Verizon, like other incumbent LECs, has taken two
significant steps within the Act's framework in the
direction of increased competition. Firs(, Verizon has
signed interconnection agreements with rivals such as
AT & T, as it is obliged to do under § 252, detailing
the terms on which it will make its network elements
available. (Because Verizon and AT & T could not
agree upon terms, the open issues were subjected 1o
compulsory arbitration under §§ 252(b) and (¢).) In
1957, the state regulator, New York's Public Service
Commission (PSC), approved Verizon's interconnec-
tion agreement with AT & T

Second, Verizon has tzken advantage of the oppor-
tunity provided by the 1996 Act for incumbent LECs
to enter the long-distence market (from which they
had long been exciuded) That required Verizon to
satisfy, among other things, a 14-item checklist of
statutory requirements, which *403 includes compli-
ance with the Acl's network-sharing duties. §§
27H(dY3XA) and (c){2)}(B). Checklist item two, for
example, includes "“[n}ondiscriminatory access to net-
work elements in accordance with the requirements”
of § 251(c)3). § 271 (cH2UBYii) Whereas the state
regulator approves an inierconnection agreement, for
long-distance approval the incumbent LEC applies 1o
the Federal Communications Comemission (FCC). In
December 1999, the FCC approved Verizon's § 271
application for New York

Part of Verizon's UNE obligation under § 251(c}3} is
the provision of access to operations support sysiems
{OS8), a set of systems used by incumbent LECs to
provide services te customers and ensure quality. Ve-
rizon's interconnection agreement and long-distance
authorization each specified the mechanics by which
its OSS obligations would be met. As relevant here, a
competitive LEC sends orders for service through an
electronic interface with Verizon's ordering system,
and as Verizon completes certain steps in filling the
order, it sends confirmation back through the same
interface. Without OSS access a rival cannot fill s
customers' orders.

In late 1999, competitive LECs complained to regu-
tators that many orders were going unfilled, in viola-
tion of Verizon's obligation to provide access to OSS
functions. The PSC and FCC opened paralle] invest-
igations, which led to a series of orders by the PSC
and a consent decree with the FCC == Under the
FCC consenl decree, Verizon undertook *404 to
make a “voluntary contribution” to the U8 Treasury
in the amount of §3 million, 15 FCC **877 Red
5415, 5421, & § 16 (2000); under the PSC orders,
Verizon incurred liability to the competitive LECs in
the amount of $10 million. Under the consent decree
and orders, Verizon was subjected to new perform-
ance measurements and new reporting requirements
to the FCC and PSC, with additional penaltics for
continued noncompliance In June 2000, the FCC ter-
minated the consent decree. Enforcement Bureau An-

© 2006 Thomson/West. No Claim to Orig. U.S. Govt Works.



124 S.C4 872

Page 6

340 U.5. 398,124 S Ct 8§72, 157 1. Ed 2d 823, 72 USL'W 4114, 2004-1 Trade Cases P 74,241, 04 Cal. Daily Op
Serv. 269, 2004 Daily Journal D A R. 346, 31 Communications Reg. (P&F) 542, 17 Fla. L. Weekly Fed § 91

(Cite as: 540 U.S. 398, 124 5.Ct. 872)

nounces that Bell Atlantic Has Satisfied Consent De-
cree Regarding Electronic Ordering Systems in New
York (June 20, 2000}, -
tpifiwww foe gov/eb/News_Releases/bellatiet him]
(ali Inlernet materials as visited Dec. 12, 2003, and
available in Clerk of Court's case file). The next
month the PSC relieved Verizon of the heighiened re-
porting requirement. Order Addressing OS8S Issues,
MCI WorldCom, Ine. v, Bell Adaniic-New York, Naos,
00-C-0008, 00-C-0009, 99-C-0949. 20600 WL
1531916 (NY.P.S.C.. July 27, 2000).

EN2. Order Direcling Inprovements To
Wholesale Service Performance, M/
WorldCap, lnc. . Bell Adantic-New York,
Nos. 00-C-0008. 006-C-0009. 2000 WL
363378 (IN.Y.P.S.C., Feb. 11. 2000%; Order
Directing Market Adjustments and Amend-
ing Performance Assurance Plan, MO
WorldCom, ng. v, Bell Atlanrie-New York
Nos.  00-C-0008. 00-C-0049. 99-C-0949,
2000 WI, 517633 (NY.PS.C. Mar 23
2000%; Order Addressing OSS Issues, MCJ
WorldCon, fng. v, Bell Atlantic-New York,
Nos.  00-C-0008, 00-C-0009, 99-C-0949,
2000 WI. 1531916 (NY.P.S.C.. July 27
2000Y; 7 re Bell Atlantic-New York Author-
ization Under Section 271 of the Communic-
ations Act to Provide In-Region, InterLATA
Service In the State of New York, 15 FCC
Red. 5413 ¢2000) (Order); id, at 3413
{Consent Decree).

Respondent Law Offices of Curtis V. Trinke, LLP, a
New York City law firm, was a local telephone ser-
vice customer of AT & T. The day after Verizon
entered its consent decree with the FCC, respondent
filed a complaint in the District Court for the South-
ern District of New York, on behall of itself and a
class of similarly situated customers See App. 12-33.
The complaint, as fater amended, id, at 34-50, al-
leged that Verizon had filled rivals' orders on a dis-
criminatory basis as part of an anticompetitive
scheme to discourage customers from becoming or
remaining customers of competitive LECs, thus im-
peding the competitive LECs' ability to enter and
compete in the market for local telephone service.
See, e g, id, al 34-35, 46-47, 99 1, 2, 52, 54. Accord-

ing to the complaint, Verizon “has filled orders of
[competitive LEC] customers afler filling those for its
own local phone service, has failed to fill in a timely
manger, or not at ail, a substantial number of orders
for [competilive LEC] cusiomers .., and has system-
atically failed to inform [competitive*405 LECs] of
the status of their customers® orders” Id, at 39,9 21,
The complaint set forth a single example of the al-
leged “failure to provide adequate access to
{competitive LECs],” namely, the OSS failure that
resulied in the FCC consent decree and PSC orders.
Id, a1 40,9 22. 1 asserted that the result of Verizon's
improper “behavior with respect to providing access
to its local loop” was to “deter potential customers
[of rivals] from switching ™ /4, at 35, 47, 91 2, 57.
The complaint sought damages and injunctive relief
for violation of § 2 of the Sherman Act, 15 USC. §
2, pursuant to the remedy provisions of §§ 4 and 16
of the Clayton Act, 38 Stat. 731, as amended, 15
1.8.C. 88 13, 26. The complaint also alleged viola-
tions of the 1996 Act, § 202(a) of the Communica-
tions Act of 1934, 48 Stat. 1064, as amended, 47
W.S.C. 8 15] er seq, and state law,

The District Court dismissed the complaint in its en-
sirety. As to the antitrust portion, it concluded that re-
spondent's allegations of deficient assistance to tivals
failed to satisfy the requirements of § 2. The Coust of
Appeals for the Second Circuit reinstated the com-
plaint in part, including the antitrust claim. 305 F.3d
89, 113 (2002). We granted certiorari, limited to the
question whether the Court of Appeals erred in re-
versing the District Court's dismissal of respondent's
antitrust cleims. 338 11.S. 905, 123 §.Ct. 1480, 133
L.Ed.2d 224 (2003).

11

{11 To decide this case, we must {irst delermine what
effect (if any) the 1996 Act has upon the application
of traditional antitrust principles. The Act imposes a
large number of duties upon incumbent LECs-ahove
and beyond those basic responsibilities**878 it im-
poses upon ail carriers, such as assuring number port-
ability and providing access 1o rights-of-way, see 47
US.C. 88 251b)2), (4} Under the sharing duties of
§ 251{c}), incumbent LECs are required 1o offer three
kinds of access. Already noled, and perhaps most in-
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trusive, is the duty 1o ofier access to UNEs on “just,
reasonable, and nondiscriminatory™*406 terms, §
231€c)(3), a phrase that the FCC has interpreted to
mean a price reflecting long-run incremental cost.
See Verizan Communications e v, FCC 535 U.S.
84 495-496, 122 5.Ct 1646, A rival can interconnect
its own facilities with those of the incumbent LEC, or
it can simply purchase services at wholesale from the
incumbent and resell them to consumers. See §§
251(c)2). (4) The Act also imposes upon incum-
bents the duty to allow physical “collocation”-that is,
1o permit a competitor to locate and install its equip-
men! on the incumbent's premises-which makes feas-
ible interconneclion and access to UNEs See §

251{c}6)

That Congress created these duties, however, does
not autornalically lead to the conclusion that they can
be enforced by means of an antitrust claim. Indeed, a
detailed reguiatory scheme such as that created by the
1996 Act ordinarily raises the question whether the
regulated entities are not shielded from antitrust scru-
tiny altogether by the doctrine of implied immunity.
See, e g, United Stares v. National Assn. of Securities
Dealers, Inc., 422 1S, 694, 95 S.Ct, 2427, 45
L.Ed.2d 486 (1973); Gordon v. New York Stock Ex-
change, Inc., 4272 1S 639, 93 8.CL 2598 45
L.Ed.2d 463 (1975} In some respects the enforce-
ment scheme set up by the 1996 Act is a gooed can-
didate for implication of antitrust immunity, to avoid
the real possibility of judgments conflicting with the
agency's regulatory scheme “that might be voiced by
courts exercising jurisdiction under the antitrust
laws ” United States v. National Assn. of Securities
Dealers. Tuc. supra, 51734, 95 §.Ct. 2427,

Congress, however, precluded that interpretation
Section 601(b)(1) of the 1996 Act is an anlitrust-spe-
cific saving clause providing that “nothing in this Act
or the amendments made by this Act shall be con-
strued to modify, impair, or supersede the applicabil-
ity of any of the antitrust Jaws.” 110 Stat. 143, 47
1.8.C..8.132, note. This bars a finding of implied im-
munity. As the FCC has put the point, the saving
clause preserves those “claims that satisfy established
antitrust standards.™ Brief for United States and the
Federal *407 Communications Commission as Amici
Curige Supporting Neither Party in No. 02-7057, Co-

vad Communications Co. v. Bell Atlantic Corp
{CADC), p. 8.

But just as the 1996 Act preserves claims that satisfy
existing antitrust standards, it does not create new
claims thal go beyond existing antitrust standards;
that would be equally inconsistent with the saving
clause's mandate that nothing in the Act "modify, im-
pair, or supersede the applicability” of the antitrust
laws. We turn, then, to whether the activity of which
respondent complains violales pre-existing antitrust
standards.

e

{2] The complaint alleges that Verizon denied inter-
connection services to rivals in order to limit entry. If
that allegation states an antitrust claim at all, it does
so under § 2 of the Sherman Act, 13 US.C § 2,
which declares that a firm shall not “monopolize™ or
“attempl lo monopolize.” Jhid It is settled law that
this offense requires, in addition to the possession of
monopoly power in the relevant market, “the willful
acquisition or maintenance of that power as distin-
guished from growth or development as a con-
sequence of a superior**879 product, business acu-
men, or historic accident” United States v. Grinnell
Corp, 384 US. 563 570-371. 86 S.C1. 1698, 16
L.Ed.2d 778 (1966). The mere possession of mono-
poly power, and the concomitant charging of mono-
poly prices, is not only not unlawful; it is an import-
ant element of the free-market system. The opportun-
ity to charge monopoly prices-at least for a short peri-
od-is what atracts “business acumen™ in the first
place; it induces risk taking that produces innovation
and economic growth. To saleguard the incentive to
innovate, the possession of monopoly power will not
be found unlawful unless it is accompanied by an ele-
ment of anticompetitive conduct

[3] Firms may acquire monopoly power by establish-
ing an infrastructure that renders them uniguely
suited to serve their customers. Compelling such
firms to share the source of their advantage is in
some tension with the underlying purpose*408 of an-
titrust law, since it may lessen the incentive {or the
monopolist, the rival, or both to invest in those eco-
nomically beneficial facilities. Enforced sharing also
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requires antitrust courts to act as central planners,
identifying the proper price, quantity, and otler terms
of dealing-a role for which they are ill suited
Moreover, compelling negotiation between compelil-
ors may facilitate the supreme evil of antitrust: collu-
sion. Thus, as a general matier, the Sherman Act
“does not restrict the long recognized right of [a]
trader or manufacturer engaged in an entirely private
business, freely to exercise his own independent dis-
cretion as to parties with whom he will deal” United
States v. Colgare & Co., 250 V.8, 300, 367, 39 S.Ct,
465,63 1.Ed. 992 (1919)

{41 However, “[tJiic high value that we have placed
on the right to refuse 1o deal with other firms does not
mean that the right is unqualified ™ dspen Skiing Co,
v dspen Highlands Skifng Corp., 472 1.8, 585. 601,
105 S.Ct. 2847, 86 1.Ed.2d 467 (1985). Under cer-
tain circumstances, a refusal to cooperate with rivals
can constitute anticompetitive conduct and violate §
2. We have been very cautious in recognizing such
exceptions, because of the uncertain virtue of [orced
sharing and the difficulty of idemifying and remedy-
ing anticompetitive conduct by a single firm. The
question before us today is whether the allegations of
respondent's complaint fit within existing exceptions
or provide a basis, under traditional antilrust prin-
ciples, for recognizing a new one.

{5] The leading case for § 2 liability based on refusal
to cooperate with a rival, and the case upon which re-
spondent understandably places prealest reliance, is
Aspen Skiing, supra. The Aspen ski area consisted of
four mountain areas The defendant, who owned
three of those areas, and the plainti{f, who owned the
fourth, had cooperated for years in the issuance of a
joint, multiple-day, all-area ski ticket. After re-
peatedly demanding an increased share of the pro-
ceeds, the defendant canceled the joimt ticket. The
plaintiff, concerned that skiers would bypass its
mountain without some joint *409 offering, tried a
variety of increasingly desperate measures to re-
create the joint ticket, even to the point of in effect
offering 1o buy the defendant’s tickets at retatl price
Id., 24 593-594 105 S.C1. 2847 The defendant re-
fused even that. We upheld a jury verdict for the
plaintiff, reasoning that “{tthe jury may well have
concluded that [the defendant] elected to forgo these

short-run benefits because it was more interested in
reducing competition ... over the long run by harming
its smaller competitor™ [d., at 608. 105 S.Ct, 2847,

Aspen. Skifng is at or near the outer boundary of § 2
liability. The Court there found significance in the
defendant’s decision**880 lo cease participalion in a
cooperalive venture See jd, st 608, 610-611. 103
5.Ct..2847. The unilateral termination of a voluntary
(and thus presumably profitable) course of dealing
suggested a willingness to forsake shori-term profits
to achieve an anticompetitive end. Jhid. Similarly, the
defendant's unwillingness to renew the ticket even if
compensated at retail price revealed a distinctly anti-
competitive bent,

The refusal to deal alleged in the present case does
not fit within the limited exception recognized in Ads-
pen Skiine. The complaint does not allege that Veri-
zon voluntarily engaged in a course of dealing with
its rivals, or would ever have done so absent statutory
compulsion. Here, therefore, the defendant's prior
conduct sheds no light upon the motivation of its re-
fusal 1o deal-upon whether its regulatory lapses were
prompted 1ot by competitive zeal but by anticompet-
itive malice. The contrast between the cases is
heightened by the difference in pricing behavior. In
dspen Skiing, the defendant turned down a proposal
to sell at its own retail price, suggesting a calculation
that its future monopoly retail price would be higher.
Verizon's reluctance 1o interconnect at the cost-based
rate of compensation available under § 251(c}3} tells
us nothing about dreams of monopoly

The specific nature of what the 1996 Act compels
makes this case different from dspen Skifng in a more
fundamental *410 way. In Jdspen Skifng, what the de-
fendant refused {o provide fo its competitor was a
product that it already sold at retail-to oversimplify
slightly, lift tickets representing a bundle of services
to skiers Similarly, in Oner Tail Power Co. v, United
States, 410 1.8, 366, 93 S.Ct 1022, 35 . Ed.2d 359
{1973}, another case relied upon by respondent, the
defendant was already in the business of providing a
service to certain customers {(power transmission over
its network), and refused lo provide the same service
to certain other customers. fd.,_at 370-371, 377-378,
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services allegedly withheld are not otherwise mar-
keted or available to the public. The sharing obliga-
tion imposed by the 1996 Act created “something
brand new”.“the wholesale market for leasing net-
work elements” Ferizon Comsuaications Ine. v
ECC, 533 118, at 528. 122 S.Ct. 1646, The un-
bundled elements offered pursuant to § 25Hc)3) ex-
ist only deep within the bowels of Verizon; they are
brought out on compulsion of the 1996 Act and
offered not to consumers but to rivals, and at consid-
erable expense and effort. New systems must be de-
signed and implemented simply {o make that access
possible-indeed, it is the failure of one of those sys-
tems that prompled the present complaint s

FN3. Respondent alse relies upon [Jnifed
States v, Terminal Raiboad Assn, of St
Lowis, 224 11.5. 383, 32 §.Ct. 507, 36 L Ed.
810 (1912), and Asspciated Press v, United
States, 326 11.8. 1, 65 8.Cy, 1416, 89 L.Ed,
2013 (1945). These cases involved concer-
ted action, which presents greater anticom-
petitive concemns and is amenable to a rem-
edy that does net require judicial estimation
of free-market forces: simply requiring that
the outsider be granted nondiscriminatory
admission (o the club.

[6] We conclude that Verizon's alleged insufficient
assistance in the provision of service to rivals is not a
recopnized antitrust ciaim under this Court's existing
refusal-lo-deal precedents. This conclusion would be
unchanged even if we considered to be established
law the “essential facilities” doclrine crafied by some
lower courts, under which the Court of Appeals con-
cluded respondent's allegations might state a claim
See generally Areeda, *411%*881Essential Facilities:
An Epithet in Need of Limiting Principles. 58 Anti-
lrust L.J. 841 (1989). We have never recognized such
a doctrine, see Jdspen Skifng Co. supra, at 811, n, 44,
105 S.CL 2847 AT & T Corp. v. Towa Utilities Bd.,
525 U8, ar 428 119 S.Ct. 721 (opinion of BREY-
ER, 1), and we find no need either to recognize it or
to repudiate it here. It suffices for present purposes to
note that the indispensable requirement for invoking
the doctrine is the unavailability of access to the
“agsential {acilities™; where access exists, the doctrine
serves no purpose. Thus, it is said that “essential fa-

cility claims should .. be denied where a state or fed-
eral agency has effective power 1o compel sharing
and io repulate its scope and terms.”” P. Areeda & H.
Hovenkamp, Antitrust Law, p. 150, § 773e (2003
Supp.). Respondent believes that the existence of
sharing duties under the 1996 Ac! supports s case
We think the opposite: The 1996 Act's extensive pro-
vision for access makes it unnecessary to impose a
judicial doctrine of forced access. To the extent re-
spondent's “esseniial facilities” argument is distinct
from its general § 2 argument, we reject it.

v

[7] Finally, we do not believe that traditional antitrust
principles justify adding the present case to the few
existing exceptions from the proposition that there is
no duty to aid competitors. Antitrust analysis must al-
ways be attuned to the particular structure and cir-
cumstances of the industry at issue. Parl of that atten-
tion o economic contexl is an awareness of the signi-
ficance of regulation. As we have noted, “careful ac-
count must be taken of the pervasive federal and state
regulation characteristic of the industry.” Unifed
States v, Cirizens & Southern Nat. Bank, 422 U.S. 86
91. 95 S.Ct. 2009. 45 L.Ed.2d 41 {1975); see also IA
P. Areeda & H. Hovenkamp, Antitrust Law, p. 12, 9
240c¢3 (2d ed .2000). “[Alntitrust analysis mus! sensit-
ively recognize and reflect the distinctive economic
and legal setting of the regulated industry to which it
applies.” *412Concord v._Boston Edison Co., 915
F.2d 17,22 (C.A.1.1990) (Breyer, C.J.) {internal quo-
tation marks omitted).

One factor of particular imporiance is the existence
of a regulatory structure designed to deter and rem-
edy anticompetitive harm. Where such a structure ex-
ists, the additional benefit to competition provided by
antitrugt enforcement will tend to be small, and it will
be less plausible that the antitrust laws conlempiate
such additional scrutiny. Where, by contrast, “[t}here
is nothing built into the regulatory scheme which per-
forms the antitrust function,” Silver v. New York
Stock Exchange, 373 U.S. 341, 358. 83 S.Ct, 1246
10 L.Ed.2d 389 (1963}, the benefits of antitrust are
worth its sometimes considerable disadvantages. Just
ag regulalory context may in other cases serve as a
basis for implied immunity, see, e g, United Staies v,
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National Assn. of Securities Dealers, Inc., 422 1).8.

al 730-735. 95 §.Ct. 2427, it may also be a considera-
tion in deciding whether lo recognize an expansion of
the contours of § 2.

The regulatory framework that exists in this case
demonstrates  how, in certain  circumstances,
“regulation significantly diminishes the likelihood of
major antitrust harm.” Concord v. Baston Edison Co.,

supra, at 25, Consider, for example, the statulory re-
sirictions upon Verizon's entry inlo the potentially
lucrative market for jong-distance service. To be al-
lowed to enter the long-distance market in the first
place, an incumbent LEC must be on good behavior
in its local market Authorization by the FCC requires
state-by-state satisfaction of §_271's competitive
checklist, which as we have noted includes the
nondiscriminatory provision of access to **§82
UNEs. Section 271 applications to provide long-
distance service have now been approved for incum-
bent LECs in 47 Stales and the District of Columbia
See FCC Authorizes SBC to Provide Long Distance
Service in [linois, Indizna, Chio and Wisconsin (Oct
15, 2003y, http://Miraunfoss.
fee gov/edoes_public/attachmatch/DOC-239978A1 p
df.

The FCC's § 271 authorization order for Verizon to
provide long-distance service in New York discussed
at great length Verizon's commitments to provide ac-
cess to UNEs, inchuding *413 the provision of OS8S§
I re Application by Bell Atlantic Now York for Auy-

thorization _Under Section 271 of the Communica-
tions det To Provide In-Region, InterL AT Service in
the State of New York, 15 FCC Red. 3953,
39894077, 44 82-228 {1999) {(Memorandum Opinion
and Order) (hereinafter In re Application}. Those
cormitments are enforceable by the FCC through
continuing oversight; a failure to meet an authoriza-
tion condition can result in an order that the defi-
ciency be corrected, in the imposition of penalties, or
in the suspension or revocation of long-distance ap-
proval. See 47 U.S.C. § 271{d)6)A) Verizon also
subjected itself to oversight by the PSC under a so-
called “Performance Assurance Plan” (PAP) See In
re New York Telephone Co., 197 PUR. 4th 266
280-281 (N.Y.PS.C.. 1999} (Order Adopting the
Amended PAP) The PAP, which by its terms be-

came binding upon FCC approval, provides specific
financial penalties In the event of Verizon's failure to
achieve detailed performance requirements. The FCC
described Verizon's having entered into a PAP as a
significant factor in its § 271 suthorization, because
that provided “a strong financial incentive for post-
entry compliance with the section 271 checklist,” and
prevented “ ‘backsliding’ " In re Application
3958-3959, 998, 12.

The regulatory response to the OSS failure com-
plained of in respondent's suit provides a vivid ex-
ample of how the regulatory regime operates, When
several competitive LECs compiained about deficien-
cies in Verizon's servicing of orders, the FCC and
PSC responded. The FCC soon concluded that Veri-
zon was in breach of its sharing duties under §
231{c), imposed a substantial fine, and set up sophist-
icated measurements {o gauge remediation, with
weekly reporting requirements and specific penalties
for faiture. The PSC found Verizon in violation of the
PAP even earlier, and imposed additional financial
penalties and measurements with daily reporting re-
quirements in short, the regime was an elfective
steward of the antitrust function.

*414 Against the slight benefits of antitrust interven-
tion here, we must weigh a realistic assessment of its
costs. Under the best of circumstances, applying the
requirements of § 2 “can be difficuit” because “the
means of illicit exclusion, like the means of legitim-
ate competition, are myriad” United States v, Mi-
crosoff Corp.. 253 F.3d 34, 538 (C.A.D.C.2001) (en
banc) {per curiam} Mistaken inferences and the res-
ulting false condemnations “are especially costly, be-
cause they chill the very conduct the antitrust laws
are designed to protect” Matsushita Elec. Industrial
Co. v, Zenith Radio Corp,, 475 118, 574, 504, 106
S.C1..1348, 89 1. Ed.2d 538 {1986} The cost of false
positives counsels against an undue expansion of § 2
liability. One false-positive risk is that an incumbent
LECs failure to provide a service with sufficient
alacrity might have nothing to do with exclusion. Al-
legations of violations of § 251{c)(3} duties are diffi-
cult for antitrust courts to evaluate, not only because
they are highly technical, but also because they are
likely to be extremely numerous, given the incessant,
complex, and constantly **883 changing interaction
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of competitive and incumbent LECs implementing
the sharing and interconnection obligations. Amici
States have filed a brief asserting that competitive
LECs are threatened with “death by a thousand cuts,”
Brief for New York et al. as dmici Curige 10
(internal quotation marks omitted)-the identification
of which would surely be a daunting task for a gener-
alist antitrust court. Judicial oversight under the Sher-
man Act would seem destined io distort investment
and lead to a new layer of interminable litigation,
atop the variely of litigation routes already available
1o and actively pursued by competitive LECs,

Even if the problem of false positives did not exist,
conduct consisting of anticompetitive violations of §
231 may be, as we have concluded with respect to
above-cost predatory pricing schemes, “beyond the
practical ability of a judicial tribunal {o control”
Brooke Group Lid. v. Brown & Williamson Tobacco
Corp,. 309 US 200 223 113 SCt. 2578, 125

L.Ed.2d 168 {1993} Effective *415 remediation of

viclations of regulatory sharing requirements witl or-
dinarily require continuing supervision of a highly
detailed decree. We think that Professor Areeda got it
exactly right: “No court should impose a duty to deal
that it cannot explain or adequately and reasonably
supervise. The problem should be deemed irre-
media[ble} by antitrust law when compulsory access
requires the court to assume the day-to-day controls
characteristic of a regulatory agency.” Areeda, 38
Antitrust L. J.. a1t 853 In this case, respondent has re-
quested an equitable decree to “[plreliminarily and
permanently enjoi{n] [Verizon] from providing ac-
cess to the ocal loop market .. to [rivals] on terms
and conditions that are not as favorable™ as those that
Verizon enjoys. App. 49-30 An antitrust court is un-
likely to be an effeclive day-to~-day enforcer of these
detailed sharing obligations =

FN4, The Court of Appeals also thought that
respondent's complaint might state 2 claim
under a “monepoly leveraging” theory (a
theory barely discussed by respondent, see
Briel for Respondent 24, n 10). We dis-
agree. To the extent the Court of Appeals
dispensed with a requirement that there be a
“dangerous probability of success” in niono-
polizing a second market, it erred, Spectium

Sports, _Ine. v, MeOuillan, 306 _U.S. 447
459 113 5.CL 8R4, 122 L.Ed.2d 247 (1993).
In any event, leveraging presupposes anii-
competitive conduct, which in this case
could only be the refusal-to-deal claim we
have rejected.

* 4%

{8} The 1996 Act is, in an imporiant respect, much
more ambitious than the antitrust laws It attempts “to
eliminate the monopolies enjoyed by the inheritors of
AT & T's local franchises” Ferizon Compunicarions
Inc. v. FCC, 535 U.S. at 476, 122 S.Ci._ 1646
{emphasis added). Section 2 of the Sherman Act, by
contrast, seeks merely to prevent unlewfil monopol-
ization It would be a serious mistake to conllate the
two goals. The Sherman Act is indeed the “Magna
Carta of free enterprise,” United States v. Topco Ads-
sociates, Inc., 405 U.8. 596, 610, 92 S.Ct. 1126, 31
L.Ed.2d 515 {1972, but it does not give judges carte
blanche o insist that a monopolist alter its way of do-
ing business whenever some *416 other approach
might yield greater competition We conclude that re-
spondent's com}gluim fails to state a claim under the
Sherman Acl.u

EN3. Our disposition makes it unnecessary
to consider petitioner's alternative conten-
tion that respondent lacks antitrust standing
See Steel Co. v, Cirizens for Beprer Environ-
ment, 523 V.S 83, 97, and.n, 2. 118 S.CL.
1003, 140 L.Ed.2d 210 (i998); National
Railroad Passenver Corporation v. Natjonnl
dssi of Railraad Passeneers, 414 U.S, 453
456,94 S.Ct, 690, 38 1. Ed.2d 646 (1974},

**884 Accordingly, the judgment of the Court of Ap-
peals is reversed, and the case is remanded for further
proceedings consistent with this opinion.

Itis so ordered

Justice STEVENS, with whom Justice SQUTER and
Justice THOMAS join, concurring in the judgment.

In complex cases it is usually wise to begin by decid-
ing whether the plaintiff has standing to maintain the
action. Respondent, the plaintiff in this case, is a loc-
al telephone service customer of AT & T. Hs com-
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plaint alleges that it has received unsatisfactlory ser-
vice because Verizon has engaged in conduct that ad-
versely affects AT & T's ability to serve its custom-
ers, in vioiation of § 2 of the Sherman Act. 15 US.C.
§ 2. Respondent seeks from Verizon treble damages,
a remedy that § 4 of the Clayton Act makes available
to “any person who shall be injured in his business or
property.” 15 US.C. § 15 The threshold question
presented by the complaint is whether, assuming the
truth of its allegations, respendent is a “person” with-
in the meaning of § 4.

Respondent would unquestionably be such a
“person” if we interpreted the text of the statute liter-
ally. Bu! we have eschewed a literal reading of § 4,
particularly in cases in which there is only an indirect
relationship between the defendant’s alleged miscon-
duct and the plaintiff's asserted injury Associated
Gen, Comtraciors. af Cal, Inc. v. Carpenters, 439
U.8. 519. 329-333. 103 S.Ct. 897, 74 L.Ed.2d 723
(1983} In such cases, “the importance of avoiding
either the risk of duplicate recoveries *417 on the one

harnd, or the danger of complex apportionment of

damages on the other,” weighs heavily against a liter-
al reading of § 4. Id.. a1 543-544. 103 5.Ct. 897. Our
interpretation of § 4 has thus adhered to Justice
Holmes' observation that the “general tendency of the
law, in regard to damages at least, is not to go beyond
the first step.” Sourhern Pacific Co. v. Darnell-Taen-
cer Lumber Co., 243 11.S. 531, 533, 38 S.CL 186, 62
L.Ed. 451 (1918}

I would not go beyond the first step in this case. Al-
though respondert contends that ils injuries were,
like the plaintiff's injuries in Blue Shield of Vg, v. Mc-
Cready, 457 1.8, 465, 479, 102 S.Ct. 2540 73
L.Ed.2d 149 (1982), “the very means by which ..
[Verizon] sought to achieve its iliegal ends,” it re-
mains the case that whatever antitrust injury respond-
ent suffered because of Verizon's conduct was purely
derivative of the injury that AT & T suffered. And for
that reason, respondent's suit, uniike McCregdy, runs
both the risk of duplicative recoveries and the danger

of complex apportionment of damages. The task of

determining the monetary value of the harm caused
to respondent by AT & T's inferior service, the por-
tion of thal harm attributable to Verizon's miscon-
duct, whether all or just some of such possible mis-

conduct was prohibited by the Sherman Act, and
what offset, if any, should be allowed to make room
for a recovery that would make AT & T whole, is
cerlain to be daunting. AT & T, as the direct vigtim
of Verizon's alleged misconduct, is in a far better po-
sition than respondent to vindicate the public interest
in enforcement of the antitrust laws. Denying a rem-
edy to AT & T's customer is not jikely to leave a sig-
nificant antitrus! violation undetected or unremedied,
and wil] serve the strong interest “in keeping the
scope of complex antitrust trials within judiciafly
manageable limits” dssociated Gen._ Contractor s,
459 118 at 543, 103 S.Ct. 897

In my judgment, our reasoning in dssociared General
Connigetors requires us to reverse the judgment of
the Court of Appeals.**885 I would not decide the
merits of the § 2 *418 claim unless and until such a
claim is advanced by either AT & T or a similarly
situated competitive local exchange carrier

U.5.,2004.
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In re Vitamins Antitrust LitigationDD. D .C 2001
United Stales District Court, District of Columbia.
Inre: VITAMINS ANTITRUST LITIGATION
No. 99-197TFH.

June 20, 2001,

MEMORANDUM OPINION Re: Merits Discovery

HOGAN, ]

*1 Pending before the Court are the plaintiffs' and the
foreign defendants’ Rule 53 Objections to the Special
Master's April 23, 2001 Report and Recommendation
(*4/23/01 R & R} regarding merits discovery. Upon
careful consideration of the parties’ briefs, the Special
Master's 4/23/01 R & R, the arguments presented at
the June 14, 2001 hearing, and the entire record
herein, the Court will uphold the Special Master's re-
commendation that merits discovery proceed under
the Federal Rules of Civil Procedure (“Tederal
Rules™} and will grant plaintiffs' request for a date
certain for starting production of such discovery.
However, the Court will deny the Special Master's re-
commendation with regard to the geographic limita-
tion and instead will impose no such limitation on the
relevant discovery requests. Additionally, the Court
will adopt the first two prongs of the Special Master's
test with regard to the locations for defendants’ search
but will not require defendants to comply with the
third prong of that test at (his time. Furthermore, the
Court will uphold the Special Master's recommenda-
tion that the foreign defendants be required o identi-
fy all current and former officers, directors, empioy-
ees and apgents with contemporaneous knowledge of
the conspiracy. Finally, the Court will deny withou!
prejudice the Special Master's recommendation te
compe! production of documents allegediy in viola-
tion of the Swiss and German privacy laws and grant
defendants' request that they be atlowed to file a pri-
vacy log of documents implicated by those laws.

I. BACKGROUND

On March 27, 2000, this Court issued 3 Memor-
andum Opinion and Order allowing plaintiffs o take

further jurisdictional discovery to determine whether
personal jurisdiction exists over the foreign defend-
ants. On September 20, 2000, the Court adopted the
Special Master's recommendations in his August 15,
2000 Report and Recommendation that jurisdictional
discovery proceed under the Federal Rules of Civil
Procedure rather than under the Hague Convention.
The Court aiso approved plaintiffs' discovery re-
quests as detailed in the Appendix to the Special
Master's August 15, 2000 Report & Recommenda-
tion, with the exception of Interrogatory 2, which was
stricken.

On January 26, 2001, the Court entered orders me-
morializing stipulations reached by and among cer-
tain plaintiffs and certain foreign defendants that re-
solved the personal jurisdiciion issue for the stipulat-
ing parties. Under those orders, certain foreign de-
fendants agreed not to contest personal jurisdiction in
this Court and in exchange certain plaintifls agreed to
withdraw their jurisdictional discovery requests.
Paragraph 9 of those orders established the proced-
ures for consideration and resolution of issues con-
cerning the applicability of the Hapgue Convention to
merits discovery. Under that paragraph, the stipulat-
ing parties agreed to an expedited briefing schedule
under which they would not “file additional affidavits
or other evidence yegarding the effectiveness or ineft
fectiveness of procedures under the Hague Conven-
tion or Other Laws nor on sovereign interests that
may be implicated by those laws.™ 1/26/01 Personal
Jurisdiction Orders 4 9.

*2 On January 23, 2001, plaintiffs served the foreign
defendants with merits discovery requests. On March
2, 2001, the foreign defendants filed a motion for
protective order. Plaintiffs filed an opposition on
March 14, 2001; the foreign defendants filed their
reply on March 20, 2001; and plaintiffs filed a sur-
reply on March 27, 2001, On April 2, 2001, the Fed-
eral Republic of Germany moved for leave to file an
amicus curiae briel in support of the three German
movanis. Plaintiffs subsequently filed an opposition
to this motion, asserting that the foreign defendants
had already raised all of the arguments advanced by
the amicus curige. On April 5, 2001, the Special
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Master conducted a hearing on defendants’ motion for
a prolective order and plaintiffs' opposition to that
motion. On April 6, 2001, Degussa moved for leave
to file an “Advisory Opinion™ of the State Commis-
sioner for Data Protection of Northrhine-Westphalia
as Supplemental Authority in support of the German
defendants. Plaintiffs opposed Degussa's motion. On
April 13, 2001, plaintiffs filed a motion for leave to
submit as supplemental authority the case, [nited
States v, Andreas, No. 96-CR-762. 1999 WL 299314
(N.D.T11.1999), which they asserled was relevant to
the geographic scope of their discovery requests. The
foreign defendants objected to plaintiffs' motion on
the grounds that Andreas should not be admitied as
supplememtal authority since it was available at the
time that the parties submitted their original briefs
and because they believed that Andreas was distin-
guishable,

On April 23, 2001, the Special Master issued his Re-
porl and Recommendation resolving all pending is-
sues in the foreign defendants' Motion for a Protect-
ive Order and the plaintiffs’ opposition thereto. Spe-
cifically, alter weighing the [actors required by the
Supreme Court under Sociere Nationale Industrielle
Aerospatiale v, United Srates District Cowrt for the
Southern District of Iowa, 482 .S, 522 (1987)
(“derospatiale” ), the Special Master recommended
that merits discovery should proceed under the Feder-
al Rules of Civil Procedure rather than under the
Hague Convention and the Laws of the Non-Hague
States, In his ruling that merits discovery should pro-
ceed under the Federal Rules, the Special Master re-
commended that the geographic scope of plaintiffs'
discovery requests respecting transactional, cost, fin-
ancial and conspiracy information be limited to docu-
ments and information reflecting activities directed
toward the Uniled States, including the larger geo-
graphic regions that include the United States; in
making this ruling, the Special Master acknowledged
the right of defendants to withhold documents relat-
ing (o regions wholly outside the United Slates and 1o
redact portions of relevant documents that relate to
wholly foreign activities and transactions. The Spe-
cial Master also approved a three-prong test as to the
physical locations where foreign defendants, will be
required to search for responsive documcms‘“"j‘ Ad-

ditionally, the Special Master limited the time scope
of plaintiffs' Interrogatory 5(B) (o extend back to
January 1, 1985 for all vitamins except choline chior-
ide, and to January I, 1983 for choline chloride ==
However, the Special Master upheld plaintiffs' re-
guest for information on individuals who “had know-
ledge of the alleged conspiracy but who did not parti-
cipate in a single conspiratorial meeting or take any
other conspiratorial act and whose name did not ap-
pear on a single conspiratorial document produced by
any defendant” as consistent with the language and
intert of Fed. R.Civ.P. 26tb){1) (allowing for the dis-
covery of “the identity and location of persons having
knowledge of any discoverable matter™).

ENi. Specifically, the Special Master re-
commended that the foreign defendants be
required to search: (1) files maintained by or
for the persons (z) identified in response to
Interrogatory Ne. 5(B) whe either particip-
ated in or had contemporaneous knowledpe
of the conspiracy, or (b) with primary de-
cision-making authority and those with
oversight responsibility for the production,
pricing, sale, markeling, or distribution of
vitamins, raw materials, or intermediates;
{2) files maintained for specific vitamins or
by vitaniin producers 10 the extent that such
files are maintained either al their headquar-
lers or at facilities maintained by or for re-
gional or area managers; and (3) any other
area where each foreign defendant or its
counsel reasonably believes responsive doc-
uments are likely to be found.

FMN2. Neither party {iled an objection to the
{ime scope articulated by the Special Master;
therefore, this ruling will be affirmed by the
Court.

*3 In addition to his recommendations for use of the
Federal Rules and his limitations on plaintiffs’ dis-
covery requests, the Special Master also recommen-
ded that the German and Swiss defendants — be re-
quired to respond to documents reguests 5(c) and 9
and Interrogatories 5 and 6, because, although they
had not waived their privacy objections when they
agreed {o the Jurisdictional Stipulations, neither the
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German nor the Swiss privacy laws applies to the dis-
covery sought and that, in any event, the disputed re-
quests fall within those laws' safe harbors. Moreover,
the Special Master stated that even il compliance
with the requested discovery would vielate Swiss and
German privacy laws, the Court should nonetheless
order compliance because defendants have not met
their burden of showing that the requests here are un-
important or unnecesszry and because there is a
strong United States interest in requiring these for-
eign defendants to comply with discovery due 1o the
importance of upholding United States antitrust laws

EN3. The German defendants are Degussa,
BASF, and Merck; and the Swiss defendants
are Lonza and F. Hoffman-La Roche.

On May 8, 2001, the foreign defendants filed Rule 53
Objections to the Special Master's 4/23/01 R & R, ar-
guing that: (1) merits discovery should proceed in ac-

cordance with the Hague Convention and the laws of

the non-Hague countries; (2} the Special Master's
three-prong test as to the physical locations where
foreign defendants will be required lo search for re-
sponsive documents is “both confusing and overly
broad and would require time-consuming and ex-
pensive searches of the Foreign Defendants' non-U.8.
foreign affiliates that are not named in this lawsuit™
(3) the Special Master improperly rejected certain of
the foreign defendants’ objections based on Swiss and
German privacy laws; and (4) compliance with Inter-
rogatory 5(B) would “put the Foreign Defendants in
the entirely untenable position of implicating their
own employees in criminal conduct based on a sub-
jective second-guessing pgame of who had
‘knowledge” * of the conspiracy. Def's Rule 53 Obj's
at 1-3. On May 7, 2001, plaintiffs filed their Objec-
tions to the Special Master's 4/23/01 R & R Specific-
ally, plaintiffs request that the Court adopt the Spe-
cia] Master's Report and Appendix in ali respects ex-
cept for the geographic limitation imposed by the
Special Master as set forth in Definition 10 of the
Appendix.——

EN4. Definition 10 defines the geographic
scope of certain plaintiffs' merits discovery
reguests and states:

“Geographicaily relevant” means decuments

or information, as appropriate, discussing or
concerning the United States or a portion of
the United States, the world as a whole, or
any geographic region of which the United
States or a portion of the United States is a
part, or documents or information, as appro-
priate, of general applicability that do not
reference a geographic area

1. DISCUSSION

Pending before the Court are the foreign def{endants'
Rule 53 Objections to the Special Master's 4/23/01 R
& R and the plaintiffs' objection to the geographic
limitation imposed by the Special Master in that R. &
R. These objections require the Court to consider the
following issues: (a) whether merits discovery should
proceed in accordance with the Hague Convention or
under the Federal Rules of Civil Procedure; (b)
whether the Special Master's three-prong test detail-
ing the scope of the foreign defendants' search for re-
sponsive docwments is unreasonable and unduly bur-
densome; (¢) whether the German and Swiss defend-
ants should be excused from responding to document
requests 5(c) and 9 and Interrogatories 5 and 6 on the
grounds that production of this information would re-
quire them to violate the rights of their employees un-
der the privacy laws of Germany and Switzerland; (d)
whether plaintiffs' request in Interrogatory 5(B) that
defendants identify all current and former officers,
directors, employees, and agents with ‘knowledge’ of
the alleged conspiracy is irrelevant and unduly bur-
densome; and {e} whether the Special Master erred in
imposing the geographic limitation on the scope of
plaintiffs' discovery requests seeking transactional,
conspiratorial, and bid pricing and contract data.

A Merits Discovery Under Hague or Federal Rules

*4 The first issue presented by the foreign defend-
ants' Rule 53 Obiections is whether the Special Mas-
ter erred in holding that plaintiffs should not be re-
quired to obtain merits discovery under the Hague
Convention or the laws governing discovery _in coun-
tries that have not signed the Convention.”~2 The
parties agree that this issue is controlied by the Su-
preme Court's opinion in Aderospatiale Furthermeore,
there is no dispute that the Aerospatiale Court, in re-
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jecting arguments that the Hague Convention re-
quired first-use of Convention procedures, did not set
forth a bright-line rule f{or determining whether the
Hague Convention or the Federal Rules should apply
but instead left this decision lo the discretion of trial
courds, which it held should consider “the particular
facts, sovereign interests, and likelihood that resort to
{the Hague Convention's] procedures will prove ef-
fective.” derospatiale, 482 1.5, at 544 However, the
parties disagree about the conclusion that results from
applying Aerospatiale’ s three-part test. Afier balan-
cing the derospatiale factors, the Special Master
found: (1) plaintiffs' requests, as narrowed by the
Spectal Master in his 4/23/01 R & R, were both ne-
cessary and relevant to plaintiffs' claims and were not
so inordinately burdensome or intrusive as to warrant
resort to Hague Convention procedures; (2) although
the foreign defendants undoubtedly have significant
and weipghty sovereign interests in discovery proveed-
ing according to the Hague Convention, the United
States' interest in effective enforcement of its antitrust
laws weighs in favor of Federal Rules discovery; and
(3) it is “extremely unlikely” that resort to Hague
Convention  procedures  would  prove effective.
4/23/0F R & R a1 6-21.

FNS. Three of the foreign defendants-Take-
da Chemical Industries, Lid, Daiichi Phar-
maceutical Co., Ltd., and Eisai Co., Lid -are
corporations domiciled in Japan, a nation
that is not a signatory to the Hague Conven-
tion. These defendants have presented no ar-
gument-in the briefs or affidavits or in their
Rule 53 Objections-as {o why discovery
should proceed under the laws of Japan
rather than the Federal Rules Therefore, {ol-
lowing this Court's earlier analysis of the
laws of lapan, the Court finds that discovery
as to these foreign defendants should pro-
ceed under the Federal Rules. See In Re Vit-
amins Antitrust Liv., 120 F.Supp,2d. 43,
35-36 (D.D.C.2000).

The foreign defendants contend that the Special Mas-
ter erred in relying exciusively on the relevance of
plaintiffs' discovery requests to justify his findings
under the first prong of the derospatiale test. These
defendants appear to presume that because the Spe-

cial Master found the requests te be relevant, he be-
lieved that he did not have to separately consider
whether they were unduly burdensome. However,
this inferpretation is not an accurate representation of
the Special Master's analysis. The Special Master de-
voled considerable time and attention in his 4/23/01
R & R to the issue of undue burden. In fact, he signi-
ficantly narrowed plaintiffs’ discovery requests, both
in regard to the geographic limitation, the locations
where defendants are required to search {or respons-
ive documents, and the lime scope of Interropatory
5(B). Only afler narrowing plaintiffs’ discovery re-
quests in this fashion did the Special Master conclude
that the requests are not unduly burdensome. There-
fore, defendants' suggestion that the Special Master
did not adequately consider the burden of plaintiffs'
discovery requests is without merit.

Defendants also suggest that the Special Master erred
in finding that the Hague procedures would be less
effective than the Federal Rules. Specifically, defend-
ants contend that their prior submissions in response
1o the Hague issue with respect to jurisdictional dis-
covery established the availability ol alternate pro-
cedures under the Coenvention that would result in
plaintiffs obtaining the evidence they require
However, both the Special Master and the Court con-
sidered these alternate procedures in ruling on de-
fendants’ Motion for a Protective Order with respect
to jurisdictional discovery and found that despite
these alleped alternate procedures, there was insulfi-
cient evidence to establish the likelihood that these
procedures would be effective. Considering the
length of time this litigation has already taken and the
pretrial schedule currently in place which requires ex-
tremely limely and efficient responses 1o discovery,
the fact that the Hague Convention procedures, in-
cluding defendants’ suggested alternative procedures
under Hague, are unlikely to result in the timely and
efficient discovery required in this case, the Court
finds that the Special Master's analysis under the
third prong of Aerospatiale is justified

*5 Finally, defendants urge the Court to be sensitive
to issues of international comity in analyzing the
second prong of the Aerospatiale test. To suppori
their argument, defendants quote from a recent law
journal commentary on this Court's previous jurisdic-
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tional discovery ruling with respect to Hapue:

[Tlhe reluctance to employ the Hague Convention
produces significant negative consequences both for
U.S ~foreign relations and for the international sys-
tem as a whole. To outsiders, the interest “balancing”
conducted by the Vilamins court appears more like
the assertion of primacy of United States interests in
the guise of applying an international jurisdictional
rule of reason. While it purports to be balanced and
fair, the Vitamins court sends quite a different mes-
sage to the outside world: In a world with no supreme
sovereign, we will take sovereignty by judicial fiat
and assert it fully whenever pragmatic concerns mo-
tivate us and our power over a defendant with prop-
erty or interests in the United States allows us. The
court's balancing insinuates that sovereignly matters
only insofar as it is American sovereignty

Case Note, Spvereionty On Our Termy, 110 Yale 1.1,
885. B90-91 (March 2001) While the Court does not
believe that this article presents an accurate picture of
the Court's previous ruling on the Hague issue, ™
the article does highlight the importance of seriously

weighing the comity concems in cases such as this
one. However, if there was ever a case where the for-
eign defendants should be required to comply with
our discovery rules, it would appear to be this one.
Maost of these foreign defendants have pled guilty 1o
criminal liability for these alleped antitrust violations;
in addition, these defendants have allegedly fraudu-
lently concealed and destroved much of the evidence
against them. Therefore, given the f{act that liability
hag already been established for most of these de-
fendants, that the discovery requests have been nar-
rowed to make them as unburdensome as possible
under the circumstances, and that plaintiffs here are
struggling not only with the {ypical constraints of an-
titrust cases-that the evidence is always largely in the
hands of the defendants-but also with alleged overt
behavior on the part of the defendants to destroy
evidence and to transfer il to their foreign affiliates in
the hopes of keeping it out of plaintiffs' hands; the in-
terest of the United States in effective and timely en-
forcernent of its amtitrust laws outweighs the foreign
countries' sovereign inlerests in compelling discovery
under the Hague procedures. = Therefore, the Spe-
cial Master's recommendation that defendants be re-

quired to proceed with merits discovery under the
Federal Rules will be upheld.

ENG. The Court did not merely pay lip ser-
vice to foreign comity concerns and then
proceed to elevate the interests of the United
States over the interests of these foreign
countries, as this article presumes. Instead,
the Court analyzed the importance of the
discovery to plaintiffs, as well as the United
States' interest in enforcement of its antitrust
laws, and weighed these interests against the
burden and intrusiveness of the discovery re-
quests on the foreign delendants.

EN7. In fact, the Court found this to be a
much harder question when ruling on juris-
dictional discovery than on merits discovery,
because the Court was concerned with re-
quiring intrusive discovery over defendants
whose jurisdiction in this Court had not yet
been conclusively established Now that this
Court's jurisdiction over these defendants is
no longer at issue, and given the facts of this
case, the Court does not find it unreasonable
to regquire these defendants to submit to the
Federal Rules for purposes of discovery, as
fong as the discovery requests are relevant
and nol overly burdensome or unduly intrus-
ive.

Plaintiffs request that the Court set a date certain for
the foreign defendants o provide merits discovery,
Specifically, plaintiffs suggest that this date certain
be 14 days from the entry of this Court's order with
respect to the Foreign Defendants’ Rule 53 Objec-
tions to the April 23, 2001 R & R or June 29, 2001,
whichever is sooner. Given that merits discovery re-
quests were served on these foreign delendants in
September of 1999 and that as of yet few, if any, of
such requests have been answered and given that
these cases are scheduled to be ready for trial or re-
mand by the spring of nex! year, the Court finds that
a date certain for production of this merits discovery
is warranted. However, the Court also agrees with de-
fendants that such discovery could proceed on a
rolling basis. Therefore, the Court will order defend-
ants to commence production of merits discovery
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within 14 days of the date of this Order A and pro-
ceed with such discovery as rapidly and efficiently as
possible, on a rolling basis. Should plaintiffs {ind that
they are not timely receiving such discovery, they
may bring an appropriate motion lo the Special Mas-
fer.

FNR, Since defendants have admitted that
the core conspiracy documents have already
been compiled, the Court will tequire these
documents to be produced by the two-week
deadline for the beginning of preduction.
These core conspiracy documents are neces-
sary for plaintiffs in the taking of defend-
ants' depositions, many of which have
already been scheduled; therefore, the Court

will tolerate no delay in the production of

these documents
B. Locations of Defendants’ Search

*§ In his 4/23/01 R & R, the Special Master limited
the locations of the search mandated by plaintiffs’
discovery requests to: (1} files maintained by or for
the persons (a) identified in response to Interrogatory
No 5(B) who either participated in or had contem-
poraneous knowledge of the conspiracy, or (b) with
primary decision-making authority and those with
oversight responsibility for the production, pricing,
sale, marketing, or distribution of vitamins, raw ma-
terials, or iMermediates; {2) files maintained for spe-
cific vitamins or by vitamin producers to the extent
that such files are maintained either at their headquar-
ters or at facilities maintained by or for regional or
area managers; and (3) any other area where each {or-
eign defendant or its counsel reasonably believes re-
sponsive documents are likely to be found 4/23/01 R
& R at 16-17. Defendants object 1o this three-patd test
because, even as limited by the Special Master,™ it
requires them to search for documents al some of
their non-U.S. affiliates. Defendants have produced
affidavits 1o show that such worldwide searches
would be extrzordinarily burdensome and futile. See,
eg. Heyl Decl 9§ 2.5; Gervais Decl. 9% 2.5;
Uchiyama 99 2-6; Sykora Decl. 9§ 2-3; Walker AfT
99 2-3 (Exh. D 1o Def's Obj's). For example, defend-
ants explain that BASF has 94 affiliates located on
six continents and. in 71 countries, that many of these

affiliates have multiple offices and production facilit-
ies, and that in addition to the travel and languape
burdens, defendants would have to expend consider-
able time explaining American legal procedures to
these foreign affiliates and researching local disclos-
ure laws to be sure that they do not intentionally viel-
ate any foreign laws in the process. Def's Obj at 9
Moreover, defendants assert that the only additional
documents that plaintiffs wouid be likely to receive
from these third party non-U.S. affiliates would be
those relaling solely 1o foreign locales and thus irrel-
evant {0 plaintiffs' claims in this action Id at 10
{citing Heyi Decl. 99 3.4, Gervais Decl 9 3-4,
Uchiyama Decl 1Y 5-6).

ENG. Plaintiffs' proposed three-part test was
more expansive than the Special Master's;
plaintiffs' proposed prong 2 required defend-
ants to search all “files maintained for spe-
cific vitamins or by vitamin producers” and
did not include the Special Master's limita-
tion that defendants need only search these
files to the extent that they “are maintained
either at their headquarters or at facilities
maintained by or for regional or area man-
agers” The Court agrees with the Special
Master's refinement of the second prong and
will adopt the Special Master's version of
this part of the test

While this Court does not wish to impose any addi-
tional burden on these foreign defendants with re-
specl to discovery than is absolutely necessary; the
Court is concerned, given the allegations in the com-
plaints of defendants' fraudulent concealment and de-
struction of key conspiratorial documents, that these
foreign defendants may have transferred key docu-
ments to their unnamed foreign affiliates to prevent
plaintiffs' from discovering this information. - 0
Moreover, the Court cannot find that the {irst and
second prongs of this test, as limited by the Special
Master, will result in the production of irrelevant in-
formation. The fact that defendants contend that dis-
covery from these affiliates would be cumulative is
not dispositive. See Westinghouse Elec. Corp. v. Rio
Alaam Lid. (In re Uranitm Lirig }, 480 F.Soupp. 1138
1E33 (N.D.HET979) (“Under the rules of United
States Courts, a party is not required to accept the as-
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surance of opposing counsel as lo what has been
made available. He is entitled to draw his own con-
clusions on examination of the papers™).

ENiQ, This concern was heighiened at the
June 14, 2001 hearing when plaintiffs pro-
duced to the Court & sealed document show-
ing evidence that some documenis at de-
fendants' home offices have been desiroyed.

*7 Defendants also argue that the third prong of the
Special Master's proposed criteria for the scope of de-
{endants’ search is too vague and overbroad. Def's
Obj's at 12. Plaintiffs contend that this third prong
was intended to function as a Hmitation rather than an
expansion of the scope of the search. However, the
Special Master did not find it to be a Hmitation and
this Court agrees. It is unclear how the third prong,
which requires defendants to search “any other area
where ecach foreign defendant or its counsel reason-
ably believes responsive documents are likely to be
found”-wouid serve as a restriction on the locations
of defendants’ search. Given the specificity in the first
two prongs, the third prong may be unnecessary. The
Court can surmise that this prong was intended 1o tar-
get the concern that the foreign defendants may have
moved documents to avoid discovery; to the extent
that this is a legitimate concern, this catchall prong
may be needed in order to ensure that plaintiffs get
the desired documents. However, until plaintiffs re-
ceive discovery relating to the first two prongs, it is
premature to determine whether or not discovery un-
der this third prong will be necessary

Therefore, at this point, the Courl will limit the loca-

tions for defendants' search to the first two prongs of

thhe Special Master's test, with the proviso that
plaintiffs may later renew their motion to compel ad-
ditional discovery relating to the third prong if they
find defendants’ production under the first two prongs
to be inadequate.

C Implications of German and Swiss Privacy Laws

The German and Swiss defendants objected on pri-
vacy grounds te document requests 5(c) and 9 and In-
terrogatories 5 and 6. The Special Master rejec-
ted defendants' objections and recommended (1) that

production in response o these requests would not
violate German and Swiss privacy laws; and (2) that
the Court order production of this information even if
production would violate these laws because of the
compelling United States interest in enforcement of
its antitrust statutes

EN1t. Briefly, these discovery requests seek
information relating to the “discipline, dis-
charge, suspension, termination, or retire-
ment of individuals identified in Inlerrogat-
ory 5(B)" [Document Request 5{c) 1, “all
daytimers, diaries, appointment books,
schedulers, calendars, credit card statements
.., and travel and expense logs and reports”
for all persons identified in Imterrogatory
5(B)} [Document Request 9]; identification
by name, position, time period, current em-
ployer, and/or last known address, business
telephone and fax numbers and e-mail ad-
dress of ali current or former officers, direct-
ors, employees or agents who had primary
decision-making authority or oversight re-
sponsibility for the production, pricing, sale,
marketing, or distribution: of vitamins for or
to customers or poteniial customers in the
United States who participated in and/or had
knowledge gained during the course of, in
connection with, or in furtherance of the
conspiracy, of communications or meetings
between or among vitamin manufaclurers. .
[Interrogatory 5}; and for each person identi-
fied in Interrogatory 5(B), whether the indi-
vidual had a personal compuler, ielephone
or fax machine which was used in connec-
tion with this conspiracy and whether de-
fendants reimbursed the person for any com-
puter, telephone, or fax costs or charges and
if so produce decuments to show the costs or
charges reimbursed [Interrogatory 6}

A foreign party seeking protection from discovery on
a contention that transmission of the data sought is
prohibited by the party's state of domicile has the bur-
den of showing that the foreign law actually bars the
production at issue. [n re Sealed Case, 823 F.2d 494
(D.C.Cir. 1987). In support of their position, the Ger-
man defendants have submitted two declarations pre-
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pared by Dr. Christoph Crisoili (*Cristolli”} and Pro-
fessor Paul Schwartz (“Schwartz™), along with an
English translation of the German Federal Duata Pro-
tection Act (“BDSG"). The Swiss defendants have
submitted two affidavits of Dr. Felix Iselin (“Iselin™)

1 German Defendants

Citing the opinions of their declarants, the German
defendants contend that the four disputed discovery
requests describe employee data within the protec-
tions of the German Constitution — and the
BDSG and that disclosure is thus prohibited unless
the individual employees whose data would be pro-
duced consent or one of the exemptions stated in § 28
of the BDSG applies, which defendants contend they
do not. The first exception, § 28(1)2, permits commu-
nication of data “in so far as this is necessary {o safe-
guard justified interests of the controfler of the data
file and there is no reason lo assume that the data
subject has an overriding legitimate interest in his
data being excluded from processing or use” Dr
Cristolli states that this provision would pennit dis-
closure by defendants only if that was within the in-
tended purpose of the employees' employment con-
tracts, for example in a labor court trial, but not in a
United States court for defending against antitrust
charges. The second exception, § 28(2)1{a)-(b) of the
BDSG authorizes disclosure of otherwise protecled
data “in so far as this is necessary to safeguard justi-

fied interests of a third party or public interests . if

there is no reason to assume that the data subject has
a legitimate interest in his dma being excluded from
communication ” Defendants contend that this excep-
tion is applicable only when “there is no objectively
accepiable alternative” to production of the data, and
they contend that production is vanecessary here be-
cause the defendants have already pled guilty to
charges relating to the general conduct alleged by
plaintiffs and have not objected to substamial con-
spiracy discovery. Moreover, defendants contend that
the employees have legitimate interests in withhold-
ing the data from the many attorneys and others who
could see it despite this Court's Protective Order. On
April 2, 2001, the Federal Republic of Germany
(“FRG™) submitted an amicus curiae briefl - -
ging the Court to defer to Germany's privacy laws be-
cause they are central to its laws, policies and judicial

procedures; the FRG also contends that to justify pro-
duction of data, there must be a showing that the data
are pecessary for the transferee’s purpose and not just
useful. On April 6, 2001, Degussa [iled a March 26,
2001 “Advisory Opinion” of the State Commissioner
{or Data Protection of Northrhine-Westphalia.
The Advisory Opinion states that the State Commis-
sioner was visiled by Degussa on March 20, 200!
and that Degussa provided him with plaintiffs’ First
Discovery Request dated January 23, 2001, the Cris-
tolli declaration, and 2 single-page “overview™ of the
requesied information. Given this information, the
Advigsory Opinion concludes that “Degussa AG is
forbidden due to the data protection law to give the
requested information in the present case.” Moreover,
violation of the BDSG is a criminal offense that may
result in the imposition of substantia! fines and/or jail
terms. See Cristoli Decl 4 19; BDSG 9 43.

ENI2. Although delendants rely more heav-
ily on the BDSG to suppori their privacy ar-
guments, defendants maintain that the Ger-
man Constitution protects the right fo
“informational self determination,” which
provides individuals with the right to control
the collection and dissemination of their per-
sonal data See Cristoli Decl. § 5. However,
the evidence suggests that the BDSG codi-
fied the German constitutional right of self-
determination. See Ehmann Decl. § 27; Cris-
tolli Deci 4 7; Schwartz Decl ¥ 12 There-
fore, the discussion of the BDSG here en-
compasses the discussion of Germany's con-
stitutional right to informational self-
determination

IN13, In his 4/23/01 R & R, the Special
Master granted the motion for leave to file
the amicus brief, because it was preferable
to allow the FRG the opportunity to express
its views and because plaintiffs had already
submiited a substantive response 1o the
brief. However, the Special Master discred-
ited the FRG's conciusions by noting that the
FRG relied on an outdated version of the
BDSG in which the exceplions were more
narrowly drawn; and instead of presenting
an official interpretation from the Federal
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Republic of Germany, FRG cites only de-
fendants' two experts and the State Commis-
sioner's Advisory Opinion for its conclusion
that there is “a conflict between U S. discov-
ery provisions and German privacy law”
See 423101 R & R at 38 0. 49

ENI4, The Special Master granted
Degussa's motion for leave to file and accep-
ted the Advisory Opinion into the record.
However, the Special Master distinguished
this Advisory Opinion by noting that the
materials presented to the Commissioner
were incomplete and the reasons the Com-
missioner gave for rejecting {ransmission of
the data requested by plaintiffs were con-
clusory, unsupporiled, and grounded on an
inadequate record. See 4/23/01 R & R at 38
n. 49

*8 The Special Master interpreted BDSG § 3(2), as
does plaintiffs' expert Prof Ehmann, (o provide that
only personal {iles that can be analyzed by avlomated
procedures or, if not automated, are “similarly struc-
tured” so that “they can be rearranged and evaluated
by means of auvtomated procedures” are within the
BDSG's prohibitions on transmission. - The Spe-
cial Master found that defendants had failed to meet
their burden of establishing that the requested inform-
ation are “data files” or “similarly structured” so as to
be protected by the BDSG. In their Rule 33 Objec-
tions, delendants contend that “there is evidence in
the record that most of the documents and other per-
sonal information requested by Plaintiffs in Docu-
ment Requests 5(c) and 9 and Interrogatories 5 and 6
are kept in ‘Electronic Databases' that may be ac-
cessed through ‘Electronic’ means.” Del's Obj's at
17. Moreover, defendants point to the State Commis-
sioner for Data Protection of Northrhine-Westphalia's
staternent that the relevant “person-specific data
(BDSG § 3(1)) are obviously stored either in data
files or are taken from them (BDSG § 27(1)." See
Del’s Exh, K (3/26/01 letter from State Commission-
er for Data Protection of Northrhine-Westphalia to
Data Protection Officer of Degussa AG)at 3.

ENi5, Although if was originally the subject
of some dispute, at the June 14, 2001 hear-

ing defendants conceded the accuracy of the
Special Master's interpretation of the data
file requirement in the BDSG.

However, even assuming that the requested informa-
tion are stored in data files and thus within the pro-
tections of the BDSG, disciosure may still be warran-
ted if plaintiffs can show (1) that the information at
issue is “necessary” lo protect public interests and/or
the interests of plaintiffs; and (2) the data subjects
have no ¥legitimate interest” in preventing disclosure
of the information Plaintiffs assert that the interrog-
atories are necessary lo identify and question key
conspirators and that the document requests are ne-
cessary 1o identify and elucidate the substance of
meetings with competitors and to determine how de-
{endants dealt with conspirator-employees. The Spe-
cial Master accepted these explanations of necessity,
and this Court is inclined to agree. * Defendants’
argument that this information is superfluous because
they have already pled guilty to the underlying
charpes is without merit. Despite their guilty pleas,
defendants have attempted to avoid liability in this
case from the very beginning, from their early at-
tempts to argue against this Court's jurisdiction until
today when they admit that they have not yet respon-
ded to most of plaintiffs' merits discovery requests.
Under these circumstances, the Special Master is
right to conclude that defendants’ assertion that other
discovery requests to which they have not yet respon-
ded will satisfy plaintiffs’ needs is insufficient.
“Under the rules of United States Courts a parly is
not required io accepl the assurances of opposing
counsel as to what has been made available. He is en-
titled to draw his own conclusions on examination of
the papers.” Westinghonse Elec. Corp. v. Rin Algom
Lid. (In re Urantum Aniitrust Litie,). 480 T .Supp.
1138, 1155 (N.DDLLI9T9Y; see also Advanced [iL.fe*r_-
patd Svs. Securities Litig, 1993 WL 331006, at 2
{CDCal. May 17, 1993) (PI's Opp. Exh. 7)
{“Defendants do not possess the authority to determ-
ine what Plaintiffs need to pursue their claims.”
Rather, the Federal Rules of Civil Procedure govem
whether plaintiffs are entitled o discover the reques-
ted information).

ENT6. Defendants’ expert, Schwartz, stated
that “necessary™ does not mean “absolutely
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necessary,” and that the term as used in the
companion exception § 28(1)2, “involves
consideration of the reasonableness and
commensurability of an intended use as
compared to other possible means, if any, of
safeguarding a justified interest”™ Schwarlz
Decl. §13.

*9 As discussed above, the Court is inclined to agree
with the Special Master that the requested informa-
tion may be necessary to plaintiffs' claims in this
case. However, even il the information is necessary,
the Court must also consider whether the individuals
have a legitimate interest in preventing the disclosure
of this information. The data sought is certainly per-
sonal-daytimers, diaries, appointment books, sched-
ulers, calendars, credit card slatements, travel and ex-
pense logs and reports, telephone billing records, re-
cords of incoming and outgoing fax transmissions,
employee home addresses, former employees' new
employer identities, e-mail addresses, and employee
discharpge, discipline, suspension, termination, and re-
tirement records. As noted by defendants, individuals
have a presumptively legitimate interest under Ger-
man law in the nondisclosure of their personal in-
formation to residents of countries with non-
equivalent personal data profection standards. See
Cristolli Decl. § 17. Therefore, the crucial question
here is whether the Protective Order in this case is
Yequivalent” lo the protections afforded by the Ger-
man BDSG. Here, plainti{fs may run into a problem,
because the Protective Order is concededly not abso-
lutely equivalent to the protections aflorded by the
BDSG. There is some concern by this Court that de-
fendants not be allowed to withhold information
based upon minor inequivalencies between the Pro-
lective Order in this case and the BDSG. Afer all,
the Protective Order was proposed te the Court
jointly by plaintiffs and defendants and no effort has
been made by defendants to amend it to address any
“equivalency” problems they perceive. However, the
Court is also aware that the information affected by
these privacy laws is a small subset of the total dis-
covery requested in this case. Given that the German
defendants do appear to have some legitimate privacy
law concerns and that the Protective Order in this
case may not be sulliciently detailed to shield them

for criminal liability in their own country, the Court
is hesitant to order these defendants to violate their
couniry's laws without a better understanding of ex-
actly what information is protected and how neces-
sary this small subset of information is to plaintiffs'
claims in this case. Accordingly, the Court will allow
defendants to file a privacy log detailing exactly what
requested information would be covered by the Ger-
man privacy laws. Plaintiffs may then deiermine
whether that requested information is absolutely es-
sential lo their case and whether there is a way to
amend the Protective Order 1o safeguard defendants
from liability in the production of this information

2 Swiss Defendants

The Swiss defendants sirmilarly assert that the data at
issue are protected by the right to privacy guaranieed
by the Swiss Constitution and the nation’s Federal
Law on Data Protection (“FDPL™) prohibition against
transmission to the United States, where, according te
defendants' affiant, data protection guarantees are not
equivalent to those afforded by Swiss law. Specific-
ally, Dr. Iselin concludes that iransfer of the data at
issue is  “prohibited uniess: (a) the protection
provided to the personal data is equivalent tp that
provided under Swiss law (Art. 6, para 1);
(b} the infringement of privacy is ‘justified’ (Art
13).” == Iselin 3/20/01 AfT. 4 7.

EN17. Article 6 of the FDPL provides: “No
personal data may be transferred abroad if
the data subject's personal privacy could be
Jeopardised, in cases where there is a failure
to provide protection equivalent under Swiss
law.” Dr Iselin states that “the [Court's]
Protective Order does not rise to the level of
protection afforded by the Swiss Data Pro-
tection Law™ because it would not prevent a
parly from disclosing its own information
and because personal data could be available
to “the broad range of persons listed in para-
graph 8 " Iselin 3/20/01 Aff 9 8.

ENI1E. Article 13 of the FDPL provides: “An
infringement of privacy is illegal unless it is
justified by the consent of the victim, by an
overriding public or private interest or by
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the Jaw.” Dr. Iselin states that a discovery
order would not be a “law” justifying pro-
duction. Iselin Aff. § 9. However, plaintiffy’
expert, Dr. Peter, disagreed and stated that
“[c]ompliance with a judicial order rendered
by a competent court afier regular procedure
should, in my opinion, constitute a justifying
motive to transfer personal data. ” Peter
Aff 435

*10 The Special Master found the Protective Order
here to be adequate, but in their Rule 53 Objections
defendants contest this finding and assert that the
core principles of the FDPL. are not guaranteed by the
Protective Order. Def's Obj's at 22. Specifically, de-
fendants state that the FDPL prohibits the transfer of
data abroad and that no such guarantee is imposed by
the Protective Order; 2 the FDPL. also estabiishes
parameters of data security which are not assured by
the Protective Order; finally, the FDPL gives a rigit
of access, as well as rights of accuracy and rights of
correction, to the data subject and no such rights are
assured by the Protective Order, As with the German
defendants, the Court will allow the Swiss defendants
to file a privacy log detailing exactly what requested
information is covered by the Swiss privacy laws.
The parties will then have the Opporlunity; to litigate
issues concerning this log if necessary. =

ENI19. To iilustrate this point, defendants
point 1o the pending motion of the Canadian
plaintiffs to intervene in this case for access
to certain discovery.

FN20. The Court is aware that a federal
court may order a parly to comply with dis-
covery, even if such compliance may violate
another sovereign's law. See, eg United
State v. Veico, Inc, 69 F.2d 1281, 1287 (9 P
Cir 1981) (requiring party to comply wilh
discovery because U.S. interest in tax collec-
tion outweighs Swiss privacy laws); Unired
States v. Field 532 F.2d 404 407 (5
Cir 1976); United States v. First Nai'l City
Bank, 396 _F.2d 897, 903 (2d _Cir. 1968)
(requiring non-party to comply with discov-
ery because importance of US. antitrust
faws outwelghs possible civil sanctions in

Germany); difadda v, Fenn, 149 F.R.D. 28,
33 (S.DNY.1993); see also SEC v. Bunca
Dellg Svizzera Ialiana, 92 FR.D. 111,119
(S.D.N.Y.198]) (“It would be a travesty of
Jjustice to permit a foreign company lo in-
vade American markets, violale American
laws ... withdraw profits and resist account-
ability for itself and its principals by claim-
ing their anonymity under foreign law™).
However, given the significant comity con-
cerns of requiring disclosure of information
that could conceivable violale foreign coun-
tries' privacy laws, the Court is wary of or-
dering such discovery until it is clear that the
requested discovery is necessary.

D Interrogatory 5(B)-Contemporaneous Knowledge
Requirement

Defendants contend that Interrogatory 5(B) is inap-
propriale to the extent that it requires foreign defend-
ants to identify all current and former officers, direct-
ors, employees, and agents with contemporaneous
“knowledge” of the alleged conspiracy. Specifically,
defendants argue that this Interrogatory's contempor-
aneous knowledge requirement is unlikely to lead to
the discovery of any relevant information that would
not be discovered through other discovery requests, is
unduly burdensome, and is an improper topic for an
interrogatory. Moreover, defendants argue that the
question of whether a person has “knowledge” is sub-
jective and requires defendants to draw a line that
“simply cannot be drawn.” Def's Obj's at 27, Defend-
ants’ arguments are without merit,

First, Fed R.Civ.P, 26(b) 1) aliows for discovery of
“the identity and location of persons having know-
ledge of any discoverable matter” Defendants agree
that “plaintiffs have the right to discover whe has in-
formation relevant to the lawsuit,” Def's Obj's at 27,
but they coniend that this information is otherwise
available to plaintiffs and that the true intent behind
Interrogatory 3(B) is to have defendants “investigate
and inculpate individuais who have nothing more
than indirect hearsay ‘knowledge’ of the alleged con-
spiracy. Defendants provide no explanation or basis
for this assumption and the Court finds it to be un-
founded. As the Special Master noted in his 4/23/01
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R & R, “[l]earning the identity of all individuals who
had knowledge of the conspiracy, regardiess of
whether they attended a meeting or were named in an
incriminating document, will allow plaintilfs o gain
a greater understanding of the ways in which the en-
tire conspiracy operated and to test the knowledge
and statements of individuals who did take an active
role™ 4/23/01 R & R at 18-19. For example, an indi-
vidual in this category may have seen conspiracy
documents that were subsequently destroyed. /d at
19, n. 20. This information is especially relevant in
this case because defendants allegedly took steps to
ensure that the conspiracy documents were destroyed
or were never created and went to great lengths to
hide their activities and meetings from others; there-
fore, the fact that someone is not mentioned in any of
the documents would not necessarily mean that he or
she was not involved in the conspiracy and plaintiffs
are eanlitled {o be able 7lo identify the players in this
alleged conspiracy Defendants' argument that
“knowledge” is a subjective term and requires them
to draw a line they cannot draw is hardly worthy of a
response. The term “knowledge” in this context is
self-explanatory and the Court does not believe that
defendants are unclear regarding its meaning

EN2L. In fact, at the June 14, 2001 hearing,
plaintiffs produced to the Court a deposition
transcript of an individual who was not
named in any conspiracy document and had
not attended any meeting but who obviously
had important knowledge of this conspiracy
that would not be discoverable in the ab-
sence of this contemporaneous knowledge
requirement.

E. Geographic Limitation

*11 Plaintiifs have filed an Objection to the Special
Master's 4/23/01 R & R contesting the Special Mas-
ter's geographic limitation on the scope of certain of
plaintiffs’ merits discovery. Specifically, the Special
Master limited the scope of certain of plaintiffs' dis-
covery requests seeking transactional data, informa-
tion related to the alleged conspiracy, and informa-
tion concerning bid prices and contracts, among other
things, to require defendanis to produce only
“geographically relevant” material in response. In

Definition 10 of the Appendix, the Speciai Master
defined the term “geographically relevamt™ as fol-
lows:

“Geographically relevant” means documents or in-
formation, as appropriate, discussing or concerning
the United States or a portion of the United States,
the world as a whole, or any geographic region of
which the United States or a portion of the United
States is a part, or decuments or information, as ap-
propriate, of general applicability that do not refer-
ence a geographic area.

Plaintiffs request that the Court overrule this portion
of the Special Master's R & R and order the foreign
defendants to produce “(1) all the materials they
already have compiled in connection with their own
internal investigations or inquiries from law enforce-
ment officials, including the Department of Justice,
the Buropean Commission and officials in Canada,
Japan, Australia, and elsewhere, regarding their parti-
cipation in a global conspiracy to allocate market
shares, sales volumes, territories and customers and
to rig bids and fix prices of vitamins; — 2 and (2)
the related transactional and financial data (limited to
pre-gxisting data maintained electronically or pre-
existing manual summaries) for their worldwide pro-
duction and sale of vitamins” Pl's Obj's at 1.
Plaintiffs contend that discovery of this information
without any geographic limitation is necessary to
show “the relationships among the documents, the
breadih of conspiratorial communications, and the
scope of participation by each vitamin preducer to
develop the evidence-both direct and circumstantial-
that they will present at trial concerning the conspir-
acy's existence, when it actually started, how it ex-
panded to include virtually all vitamins and all major
vitamnins producers, how the conspiracy was enforced
and infractions or disagreements resolved, the affirm-
ative acts defendants took lo conceal the conspiracy,
how the conspiracy affected vitamin prices generally,
and to quantify the overcharges plaintiffs paid on the
vitamins they purchased.” /¢ at 1-2. In addition to
asserting their right {o discovery that is coextensive
with the unprecedented size and complexity of this
global conspiracy, plaintiffs also contest the Special
Master's deiegation to the foreign defendants of abso-
lute and unreviewable discretion to determine which

© 2006 Thomson/West. No Claim to Orig. U S Govt Works,



Not Reported in F Supp.2d

Page 13

Not Reported in F Supp 2d, 2001 WL 1049433 {D D .C ), 2001-2 Trade Cases P 73,338

(Cite as: Not Reported in F.Supp.2d)

acts in furtherance of the conspiracy “concern” the
United States.

ENZ22. Plaintiffs refer to these as the ‘‘core
conspiracy” documents

The Special Master's geographic limitation assumes
that most conduct in furtherance of the alleged global
vilamins conspiracy is relevant but thal there is a
small subsection of the overall conduct in furtherance
of the conspiracy-acts or communications in further-
ance of the conspiracy that occurred wholly outside
the United States-that is irrelevant for purposes of
discovery in this case, because plainti{fs can only re-
cover for in3juries that occurred in United States com-
merce‘isz' However, there is a crucial difference
between what is relevant for purposes of discovery
and what actions wiil be admissible to prove damages
at irial. It is well-established that parties are entitled
to discover not only admissible evidence but also in-
formation that is “reasonably calculated to lead to the
discovery of admissible evidence.” Revised Rule
26(b)]). Moreover, although defendants are correct
that the revised Fed R.Civ.P. 26(h)(1) attempts to fur-
ther limit discovery by narrowing discovery to that
related to the “claim or defense of any perty” as op-
posed to the subject matter of the litigation, (he
amended rule does provide that “[flor pood cause
shown, the court may order discovery of any matler
relevant to the subject matter involved in the action”
Here, plaintiffs have alleged a global conspiracy in-
volving substantial fraudulent concealment and de-
struction of documents; given the nature of this case,
the Court finds good cause for allowing discovery
with tespect to even the foreign actions that were
taken in furtherance of this conspiracy. Although
these actions may not be admissible to establish dam-
ages; because, as this Court has previously ruled,
plaintiffs' claims are limited {0 those injuries with a
sufficient United States nexus,™— the information
would be relevant 1o show the breadth of the conspir-
acy, the role that each defendants' executives played
in implementing, expanding, enforcing and conceal-
ing the conspiracy, and how the conspiracy was
maintained for the length of time alleged. See Coprin-
ental Qre Corp. v. Uniou Carbide & Carbon Corn.,
370 4.8, 690. 699 {1962) {In antilrust conspiracy
cases, “plaintiffs should be given the full benefit of

their proof without tightly compartmentalizing the
various factual components and wiping the slate
clean after scrwtiny of each.. [T]he character and ef-
fect of a conspiracy are not to be judged by dismem-
bering it and viewing ils separate parts, but only by
looking at it as a whole...™); ES Development, fnc. v.
RIWAM Enterprises. fnc., 939 F.2d 347, 553-554 (8
th 1991} (“[1}t is axiomatic that the typical conspiracy
is rarely evidenced by explicit agreements, but must
always be proved by ‘inferences that may be drawn
from the behavior of the alleged conspirators”
YEN2S It could also lead to the discovery of other
admissible information by allowing plaintiffs 1o dis-
cover “the identity and location of persons having
knowledge of any discoverable matter,” which is ex-
plicitly authorized by Revised Fed R.Civ.P. 26(hy(1).
Fusthermore, this information could be extremely rel-
evant for purposes of impeaching defendants' trial
witnesses. As explained in the Advisory Commitiee
Note to Revised Rule 26¢b)(1):

EN23. As this Court has previously ruled,
relevance determinations by the Special
Master are reviewed de novo See 11/22/00
Mem  Op. Re: Downstream Data at 2-3

EN24, See 6/7/01 Mem. Op. Re: Joint Mo-
tion to Dismiss; see also 6/7/01 Mem. Op. in
Empagran. S4, et al v. F. Hoffman [a-
Roche, Lid, e al

IN25. The Cour agrees with the Special
Master that [/njred States v._dAndieas. No,
96-CR-762, 1999 W1 299314 (N.D.II. Mav
51999, does not significantly bolster
plainti{fs' argument. First, Andreas involved
serencing issues arising out of a criminal
conspiracy where the Court was concemned
with “due process” and “fundamental fair-
ness” and thus does not directly relate to the
question of what is discoverable in a civil
antitrust proceeding Second, the court in
Andreas did not have the international
comity concemns facing this Court; that
Court's decision was directed at the United
States government, rather than at {oreign
companies. Thus, Andreas is not particularly
instructive on the issue of the scope of dis-
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covery that can be compelled directly from
foreign parties

*12 “The dividing line between information relevant
to the claims and defenses and that relevant only to
the subject matier of the action cannot be defined
with precision. A variety of {ypes of information not
directly pertinent to the incident could be relevant to
the claims or defenses raised in a given action. For
example, other incidents of the same type, or in-
volving the same product, could be properly discov-
erable under the revised standard. Information about
organizational arrangements or filing systems of a
party could be discoverable if likely to yield or lead
to the discovery of admissible information. Similarly,
information that could be used to impeach a lLikely
witness, although not otherwise relevant to the claims
or defenses, might be properly discoverable. In each
instance, the determination whether such information
is discoverable because it is relevant {o the claims or
defenses depends on the circumstances of the
pending action.

Advisory Committee Note to 2000 Amendments lo
Fed R.Civ.P. 26{b)} )} Therefore, the Court is salis-
fied as to the relevance of the core censpiracy docu-
ments, even those that do not mention the United
States and purport to involve only foreign countries

Withs respect to the fransactional and financial data
outside the geopraphic limitation, plaintiffs contend
that they need discovery of this data outside the geo-
graphic limitation to establish: “(1) when the conspir-
acy actually began and terminated as to each vitamin;
(2) the steps the Foreign Defendants took to affirmat-
ively conceal their wrongdoing, by inter alia, falsely
telling customers that price increases were the un-
avoidable response to international currency fluctu-
ations, inflation, low profits, production cost in-
creases or production capacity constraints; (3) the es-
timates of the prices plaintiff would have paid for vit-
amins “but for” the conspiracy; and (4) the fact that
the Foreign Delendants could have sustained their
operations a1 the “but {or™ price levels.” Pis' Obj's at
20. The Court agrees Unless defendants are willing
to stipulate that their experts will not rely on this for-
eign transactional and financial data, which they thus
far have been unwilling to do, restricting plainti{fs'
access to this data could be unfairly prejudicial and

could impact their ability to prosecute their cases See
Hospital Bldy Co. v. Trusices of Rex Hospiral, 425
LLS. 738, 746 (1976} (Where “the proof is largely in
the hands of the alleged conspirators,” antitrust
plaintiffs must be given ample opporlunity for dis-
covery); see alse In_re NASDAQ Market-Makers An-
(st Liig., 929 F.Supp. 723, 725 (S.D.N.Y.1996).
Therefore, although the case for discovery of foreign
financial and transactional data may be slightly weak-
er than for the core conspiracy documents, the Court
cannot find that this information is irrelevant and un-
less defendants are willing to stipulate that they will
not rely on this information, the Court will not bar
plaintiffs from discovery of this data. See 4ntitrust
Law Developments (Fourth) at 872-73 (Pl's Exh. 11}
(“Courts are generally reluctant to limit discovery to
a narrow geopraphic area: Where allegations of con-
spiracy to resirain trade and intent to monopolize are
at issue, .. a broad scope of discovery is appropriate,
because the conspiracy may involve actors outside of
plaintiff's geographic market and the scheme of
monepolization may involve an area larger than the
plainti{ff's own limited sphere of operations. In es-
sence, the geographic range of discovery requests ‘is
subject only to a test of reasonableness’ Courts de-
termine whether there are elements of regional, na-
tional, or imernational competition that would sup-
port discovery in 2 correspondingly broad geographic
area rather than merely a local market™).

*13 However, the fact that foreign core conspiracy
and transactional and financial information is relev-
ant to plaintiffs' claims does nol end the matter. Giv-
en the Court's ruling that the foreign defendants will
be compelled to produce this discovery in accordance
with the Federal Rules rather than the Hague Con-
vention, the Court must seriously consider the burden
on defendants of responding to these discovery re-
quests The Special Master appeared to have been
particularly concerned with (he possibility that
plaintiffs would use this discovery to bolster their
claims in the Empagran case; since the foreign
claims in that case have now been dismissed, (his is
no longer a problem. Defendants argue that plaintiffs
may still be seeking this evidence for use in their for-
eign court proceedings, because discovery procedures
in those countries will be more restrictive than the
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discovery available under the Federal Rules.
However, there is no evidence that plaintiffs are seek-
ing this discovery for that purpose; the {oreign core
conspiracy and transactional and financial documents
are relevant io plaintiffs' conspiracy, plobal price-
fixing, and fraudulent concealment claims here and
could potentially lead to the discovery of other ad-
missible evidence with regard {o the specifics of this
conspiracy and the affirmative acts of fraudulent con-
cealment. Mereover, defendants' concern that produc-
tion of these documents could expose them to addi-
tional civil suits and government prosecutions in for-
eign couniries is also unwarranted, because the Pro-
tective Order governing these actions provides that
the discovery produced in these cases can only be
used for the prosecution or defense of the MDL 1285
aclions. See 11/3/99 Protective Ord. 49 1, 17. There-
fore, the Court will not bar this discovery based on
the hypothetical concern of defendants that plaintiffs
could conceivably atlempt to use this discovery in
their foreign proceedings; the Court trusts that all
parties will abide by the Protective Order governing
this case.

Moreover, defendants have not sufficiently explained
how producing these foreign core conspiracy docu-
ments would unduly burden them. In fact, this Court
is inclined to agree with plaintiffs that the process of
reviewing each document to determine whether it
falls within the geographic limiation and then redact-
ing any portions of documents that fall outside the
proposed geographic limitation would seem to re-
quire much more work and expense than merely pro-
ducing all documents responsive to plaintiffs’ re-
quests. Additionally, it is problematic to give defend-
ants absolule discretion fo withheld or redact docu-
ments they label as not “concerning the United
States.” As noted by the Special Master, courls have
expressed serious reservations about the problems
posed by giving a party the type of discretion pro-
posed here. See. eg, In re Medeva Sec Litig, No
93-4376-Kn, 1995 WL 943468, 1995 US. Dist
LEXIS 21895, at 8 (C.D Cal. May 30, 1995) (*The
Court does not welcome unilateral editing of docu-
ments by the producing party. Even when implemen-
ted with restraint and in goed faith, the practice fre-
quently gives rise to suspicion that relevant material

harmful to the producing party has been obscured. It
also tends to make documents confusing or difficult
to use. All too ofien, the practice results in litigation
of collateral issues and in camera review of docu-
menis by the Court, with the result that the time of
both counsel and the Court is wasted™).

*14 That being said, the Courl must seciously con-
sider the sovereign interests implicated by requiring
this broader production on the part of the foreign de-
fendants. The question is whether this information is
50 relevant and necessary to plaintiffs’ cases that the
prejudice in being restricted from these foreign con-
spiracy and financial and transactional documents
would outweigh the encroachment on the foreign
countries' sovereign interests in being required to re-
spond to this discovery. Aerospatiale dictates that the
burdensomeness and intrusiveness of discovery on
foreign litigants is to be evaluated in the context of
the court's “knowledge of the case and claims and in-
terests of the parties and the governments whose stat-
utes and policies they invoke " derospatigle, 482
.S 8t 346 Balancing the relevance and harm to
plaintiffs in not having this information against the
burden and intrusiveness on defendants of requiring
this discovery, the Court finds that the geographic
limitation is unwarranted and that plaintiffs are en-
titled to discovery of all requested core conspiracy
and transactional and financial data See Firgr Amer-
ican. Corp. v. Price Waterhonse, 988 F.Supp. 353
364-66 (S.DN.Y.1997), affd, 154 F.3d 16, 23 (2d
Cir. 1998} (ordering relevant discovery 10 proceed un-
der Federal Rules rather than Hapue Convention des-
pite the fact that this discovery was admitiedly bur-
densome, because the discovery was co-extiensive
with the “complicated misdeings” alleged in the com-
plaint). Accordingly, the Court will decline to upheld
the Special Master's geographic limitation on certain
discovery and will order this relevant discovery to be
produced without regard to any geographic limita-
lion.

IH. CONCLUSION

In conclusion, the Special Master's 4/23/01 R & R
will be affirmed in part. Specifically, the Court will
(1} uphold the Special Master's ruling that merits dis-
covery proceed under the Federal Rules, and addi-
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tionally the Court will set a date certain for the start
of production; {2) uphold the first two prongs of the
Special Master’s three-prong test establishing the loc-
ations for defendants' search and decline 1o order dis-
covery based on the third prong at this time; (3) de-
cline the Special Master's recommendation that the
Court order immediate production of documents and
responses to interrogatories which the German and
Swiss defendants claim violate their privacy laws,
and instead order defendants 1o produce a privacy log
of these documents; (4) uphold the Special Master's
contemporaneous knowledge requirement in Inier-
rogalory 5(B); and (5) decline the Special Master's
recommendation with regard to the geographic limis-
ation. An order will accompany this Opinion.

ORDER Re Merits Discovery

In accordance with the accompanying Memorandum
Opinion, it is hereby

ORDERED that the Special Master's April 23, 2001
Report and Recommendation wili be AFFIRMED IN
PART. Specifically, it is hereby

ORDERED that the Special Master's ruling that mer-
its discovery proceed under the Federal Rules of
Civil Procedure is affirmed. It is further hereby

*15 ORDERED tha! the foreign defendants will be-
gin production of merits discovery in accordance
with the Federal Rules of Civil Procedure, and will
produce all core-conspiracy documents, within four-
teen days of this Order. It is further hereby

ORDERED that defendants will abide by the first
two prongs of the Special Master's three-prong test
establishing the locations for defendants' search at
this time; plaintif{s may resew their motion to com-
pel discovery based on the third prong at a later date
if they find the production under the first two prongs
to be inadequate. It is further hereby

ORDERED that, within thirty days of this Order, the
German and Swiss defendants produce a privacy log
detailing what information requested in Document
Requests 5(c) and 9 and Interrogatories 5 and 6
would be covered by the Swiss and German privacy
laws. It is further hereby

ORDERED that defendants produce the relevant dis-
covery in response 1o the Specizl Master's contem-
poraneous knowledge requirement in Interrogatory
5(B). And # is further hereby

ORDERED that defendants produce the relevant con-
spiracy, {inancial and transactional documents in re-
sponse to plaintiffs’ discovery requests without regard
to any geographic limitation.

DDC.,2001.
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Effective: [See Text Amendments)

United States Code Annolated Curreniness
Title 15. Commerce and Trade
sgg Chapter 1. Monopolies and Combinations in Restraind of Trade (Refs & Annos)

w§ Ga. Conduct involving trade or commerce with foreign nations

Sections 1 to 7 of this title shail not apply to conduct invelving trade or commerce {other than import trade or import
commerce) with foreign nations unjess--

(1) such conduct has a direct, substantial, and reasonably foreseeable effect--

(A) on trade or commerce which is not trade or commerce with foreign nations, or on import trade or import
commerce with foreign nations; or

(B) on export trade or export commerce with foreign nations, of & person engaged in such trade or commerce in
the United States; and

(2) such effect gives rise 10 a claim under the provisions of sections 1 to 7 of this title, other than this section.

If sections | to 7 of this title apply to such conduct only because of the operation of paragraph (1)(B), then sections |
to 7 of this title shall apply to such conduct only for injury to export business in the United States.

CREDIT(S)

(July 2, 1890, c. 647, § 7, as added Oct. 8, 1982, Pub.L. 97-290, Title TV, § 402. 96 Stat. 1246 )

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1982 Acts. House Report Nos. 97-637 and 97629, and House Conference Report No. 97-924, see 1982 U.S Code
Cong. and Adm. News, p. 2431.

Prior Provisions

A prior section 7 of Act July 2, 1890, ¢. 647, 26 Stat. 210, related to suits by persons injured by acts in violation of
sections I to 7 of this title, and was classified as a note under section 15 of this title, prior to repeal by Act July 7,
1955, ¢. 283, § 3, 69 Stat. 283

LAW REVIEW COMMENTARIES

An expanded presence in arena of international competition. Neal R. Stoll and Shepard Goldfein, 212
N.YL.J 3 (Nov. 15, 19%4),

Closing the antitrust door on foreign injuries; U.S, jurisdiction over foreign antitrust injuries in the wake of

Empagran, Comment, 38 Tex. Tech L. Rev. 395 (2006}
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Drpwing the boundaries of the Sherman Act: Recent developments in the application_of the antitrust Jaws to
foreign conduct. Note, 61 N.Y U1 Ann, Surv, Am. L. 415 (2006}

Federal judicial and legisiative jurisdiction over entities abroad: Long-srm of 11.S, antitrust law and viable
solutions bevond the Timberlane/Restatement comity approach. 21 Pepp L. Rev, 1219 (1994}

The FTAIA and Empagran: What next? Edward D, Cavanagh, 38 SMU L. Rev, 1419 (2003),

Supreme Court review of the Foreign Trade Antitrust Improvements Act: A case of a misleading guestion?
Joshua P. Davig, 38 US.F. L. Rev, 431 {2004).

Linited States v, Pilkington_ple and Pilkington Holdings, Inc.:. Expansion of international_anlitrust_enforce-
ment by the United States Justice Department. 20 N.C.Lint'1 I, & Com.Rep. 415 (1995}

LIBRARY REFERENCES
American Digest System
Trusts and other combinations in restraint of trade; importation or exportation, see Monopolies €215
Corpus Juris Secundum
CIS Monepolies § 43, Interstate or Foreign Commerce.

CIS Monopolies § 46, Extraterritorial Operation.

CIS Monopolies § 209, Standing.

RESEARCH REFERENCES
ALR Library

1 ALR. Fed. 2nd Series 483, Construction and Application of Foreign Trade Antitrust Improvements Act (Flaia), 15
USC.A Secéa

70 ALR. Fed. 637, "Target Area” Doctrine as Basis for Determining Standing to Sue Under § 4 of Clayton Act (13
U.S.C.A, §15) Allowing Treble Damages for Violation of Antitrust Laws,

40 ALR, Fed. 343, Extraterritorial Application of Federal Antitrust Laws to Acts Occurring in Foreign Commerce.

108 ALR 5th 189, Validity of State and Local Statules Allegedly Infringing on Federal Government's Exclusive
Power Over Foreign Affairs--Nonalien Cases.

Encyclopedias

Am. Jur. 2d Monopolies, Restraints of Trade, etc. § 18, Restraints of Export Trade; Effect of Foreign Trade Antitrust
Improvements Act.

Am. Jur, 2d Monopolies. Restraints of Trade. ete. § 352, Principles of Comity and Conflicts of Law.

Forms
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Federal Procedural Forms § 48:56, Scope of Subdivision.

Federal Prosedural Forms § 48:94, Scope of Division

Treatises and Practice Aids

Calimann on Unfair Compet., TMs. & Monopolies § 4:4, Exemptions from the Antitrust Laws.

Callmann on Unfair Compel., TMs, & Monopolies

4:38, the Rule of Reason -- Joinl Ventures.

Callmann on Unfair Compet.. TMs. & Monopolies § 27:30, Extraterritorial Application of United States Laws --
Jurisdictional Problems in Antitrust — the "Effect” Test

Callmann.on. Unlziz Compet. TMs, & Monopolies Apn 5 § 5:19, Foreign Trade Antitrust Improvements Act of
1982.

Calimann on Unfair Compet.. TMs. & Monopolies App 10 § 10:1, Antitrust Guide for Intemational Operations.

Callmanp. on Unfair Compet.. TMs. & Monopolies App 10 § 10:2, Department of Justice Policy Regarding Anti-
competitive Conduct that Restricts U.S. Exports.

Eckstrom's Licensing in Foreign & Domestic Ops. App. 8B-I, Antitrust Enforcement Guidelines for International
Operations Issued by the U.S. Depariment of Justice and the Federal Trade Commission (April 1993)

Eckstrom's Licensing in Foreign & Domestic Ops. § 8B:62.50, Foreign Trade Antitrust Improvements Act.

Eckstrom's Licensing Foreign & Domestic Qps 2t Vent Anp 4A, 1995 Antitrust Enforcement Guidelines for Interna-
tional Operations (Depariment of Justice and Federal Trade Commission).

Patent Law Fundamentais § 19:26, Antitrust Analysis and Critique -- Sherman Act § | (IS US.C.A § 1}

Restaternent (Third) of Foreign Relations § 4135, Jurisdiction to Regulate Anti-Competitive Activities.

Trade Secrets Law App M, Appendix M. US. Department of Justice Licensing Guidelines: 1995 Antitrast
Guidelines for the Licensing of Intellectual Property; 1988 Antitrust Enforcement Guidelines for International Oper-
ations

West's Federal Administrative Practice § 3004, Federal Antitrust Laws-Sherman Antitrust Acl.

Wright & Miller: Federal Prac, & Proc. § 3566, Determination from the Well-Pleaded Complaint.

Wrighs & Miller: Federsl Prac. & Proe. § 3585, Miscellaneous Cases.

NOTES OF DECISIONS

Comity 9

Pomestic trade or commerce 4
Export trade or commerce §
Forcign trade or commerce 4a
Import trade or commerce 5
International comity 7

Persons entitled to maintain action 8
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Purpose 1/2

Reasonably foresecable effect 2
Speculative effects 3

Standing 8

Substantial effect 1

1/2 Purpose

Language and history of Foreign Trade Antitrust Improvements Act (FTAIA) supgest that Congress designed
FTAIA to clarify, perhaps to limit, but not to expand in any significant way, Sherman Act's scope as applied to for-
eign commerce. E._Hoffmann-La Roche Ltd. v. Empagran S.A., U.85.Dist.Col.2004. 124 S.Ct. 2359, 542 U.S. 155,
159 1. Ed.2d 226, on remand 2004 WL 1398217, on remand 388 F.3d 337. 363 U.S. App.D.C. 333, on remand 417
F.3d 1267. 368 U.S Apn.D.C. 18 Monepolies €= 12(7)

1. Substantial effect

On remand following vacatur by United States Supreme Court of decision reversing district court's dismissal, for
lack of subject matter jurisdiction, of antitrust price-fixing conspiracy class action against vitamin manufacturers and
distributors brought on behalf of foreign purchasers, Court of Appeals for Ninth Circuit could consider whether for-
eign purchasers properly preserved their allemnative argument that foreign injury was not in fact independent of do-
mestic effects and, if so, could consider and decide related claim. F. Hoffmann-La Roche Ltd. v. Empapran S.A.
11.8.Dist.Col. 2004, 124 S C1. 2359, 542 1).8. 155, 159 £ £d.2d 226, on remand 2004 W1, 1398217, on remand 388
F.3d 337. 363 U.S App.D.C. 333 onvemand 417 F.3d 1267, 368 U.S App.D.C. 18 Federal Courts € 462

Traveler failed to state claim against European banks, under Foreign Trade Antitrust Improvements Act (FTAIA),
for conspiracy to fix currency exchange fees on theory that his payment of excessive fees in Europe was dependent
on conspiracy's effect on United Stales; complaint did not allege that currency exchange fees in United States
reached supra-competitive levels, or that but for European conspiracy's effect on United States commerce, traveler
was injured in Europe. Sniado v, Bank Austria AG. C.A.2 2004, 378 F.3d 210 Monopolies €= 12(7)

In determining whether traveler asserting antitrust claims against European banks alleged conduct satisfying provi-
sion of Foreign Trade Antitrust Improvements Act (FTAIA) which required showing that alleged anticompetitive
conduct had direct, substantial, and reasonably {oreseeable effect on domestic commerce, relevant "conduct” was
entire alleged conspiracy between banks o fix fees for exchanges of European currencies in Europe and United
States, rather than merely those acts of charging supra-competitive fees in Europe that allegedly harmed traveler.

Sniado v. Bank Austria AG, C A2 (N.Y ) 2003, 352 F.3d 73, vacated 124 5.Ct. 2870, 542 U.8. 917. 159 L.Ed.2d
774, onremand 378 ¥.3d 210 Monopolies €= 12(7)

Remand was required to permit district court to decide, in the first instance, whether traveler asserting antitrust
claims against European banks satisfied requirement for subject matter jurisdiction, under Foreign Trade Antitrust
Improvements Act (FTAIA), that banks' alleged anticompetitive conduct had direct, substantial, and reasonably
{oreseeable effect on domestic commerce, given that district court improperly dismissed traveler's complaint under
different provision of FTAIA and assumed, without deciding, that traveler would satisly "direct, substantial, and
reasonably foreseeable effect” requirement. Sniado v. Bank Austria AG. CA.2 (N.Y.) 2003, 352 F.3d 73, vacated
124 S.Ct. 2870, 542 1.8, 917, 159 L.£d.2d 774, on remand 378 F.3d 210. Federal Courts €== 947

Provision of Foreign Trade Antitrust Improvements Act (FTAIA) limiting Sherman Act's application to conduct
with direct, substantial, and reasonably foreseeable effect on domestic commerce addressed court's subject matter
jurisdiction over antitrust claims, and was not simply element of claims. Linited Phosphorus. Lid. v. Angus Chemic-
al Co.. C.A.7 (I11.y 2003. 322 F.3d 942, certiorari denied 124 S.Ct. 533. 540 11.S. 1003, 157 L.Ed.2d 408 Monopol-
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jes €= 12(7)

District court did not have subject-matter jurisdiction over antitrust action arising out of transactions in Honduras al-
though alleged restraint affected or was intended to affect foreign commerce of the United States and alleged re-
straint was of such type and magnitude as to be cognizable as a violation of sections 1-7 of this title, where enforce-
ment of United States antitrust laws would lead 1o significant conflict with Honduran law and policy, and effect of
potential restraint on United States foreign commerce was insubstantial Yimberlane Lumber Co. v. Bank of Amer-
ica NaL. Trust and Sav, Ass'n, C.A.9 (Cal) 1984, 749 F.2d 1378, certiorari denied 105 S.C1. 3514, 472 11.S. 1032, 87
L.Ed.2d 643, International Law €= 10.19

If Uniled States subsidiary of Australian insured was a target of foreign insurers’ alleged conduct in engaging in con-
spiracy to collectively refuse to write new insurance contracts or renew longslanding insurance contracts unless in-
sureds withdrew their previously filed asbestos-related claims, then insurers' conduct would have had a direct, sub-
stantial, and reasonably foreseeable effect on Uniled States commerce within meaning of Foreign Trade Antitrust
Improvements Act (FTATA). CSR Ltd. v. CIGNA Corp.. D.N.J.2005, 405 F.Supp.2d 526. Monopolies €= 12(7)

Foreign Trade Antitrust Improvement Act (FTAIA) did not preclude exercise of subject matter jurisdiction in Amer-
ican purchaser's Sherman Act suit against foreign corporations, alleging conspiracy to fix prices and allocate market
shares for monochloroacetic acid (MCAA) and sodium monochloroacetate (SMCA); price fixing conspiracy was &l
leged to have substantially affecied United States market for those products. Crompton Corporation v, Clariant

Corp.. M.D,La.2002, 220 F.Supp.2d 569 Monopolies €= 28(3)

2. Reasonably foreseeable effect

Foreign purchasers of vitamins stated Sherman Act price-fixing claim against manufacturers whose conduct al-
legedly had direct, subslantial, and reasonably foreseeable effect on trade or commerce in United States, even
though purchasers' own injuries did not arise from United States effects of defendants' conduct. Empagran S.A. v, .
Hoffinan-LaRoche, Lid.. C.AD.C.2003. 315 F.3d 338, 354 U.S.AppD.C. 257, rehearing and rehearing en banc
denied, certiorari granted 124 8.Ct. 966. 540 U.5, 1088, 157 1. Ed.2d 793, vacated 124 S,Ct. 2359, 542 1J.S. 155,
159.1.Ed.2d 226, on remand 2004 WI 1398217, on remand 388 F.3d 337, 363 .S App.D.C, 333, on remand 417
F.3d 1267, 368 U.S App.D.C. 18 Monopolies €= 28(6 7)

Alleged collusion by United States air carriers to fix commissions paid lo foreign travel agents did not have "effect”
on United States commerce, for purpose of agent's claim under Foreign Trade Antitrust Irmprovements Act (FTAIA);
even though agents alleged that defendants' conduct substantially reduced their business values, forcing at least one
member out of business, agent's failed to show that economic consequences of defendants allegedly illegal acts were
felt in United States economy. Turicentro, S.A. v. American Airlines Inc.. C.A3 (Pa,} 2002, 303 F 3d 293. Mono-
polies €= 12(7}

Foreign Trade Antitrust Improvements Act's (FTAIA) “direct, substantial, and reasonably foreseeable effect” on do-
meslic commerce requirement for subject matter jurisdiction was not met by alleged antitrust conduct of a group of
foreign insurers which conspired against an Australian insured to collectively refuse to write new insurance con-
tracts or renew longstanding insurance contracts for insured and its affiliates unless they withdrew their previously
filed asbestos-related claims; although insurers refused to cover certain United States risks, they did not restrict the
market for insurance policies available in the United States. CSR Lid. v. CIGNA Com,. D.N.J.2005. 405 F.Supp.2d
526. Monopolies €= 12(7)

Necessily, inlentionally imposed on retail tracking service by competilors' foreign and domestic activities, to devote
the use of millions of dollars of its domestic funds to purposes other than its chosen ways of competing, was a dir-
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ect, substantial and reasonably foreseeable effect on dumestic frade or commerce and gave rise to a claim of attemp-
ted monopolization, such that the Foreign Trade Antitrust Improvements Act did not exempt the service's claim
from the antitrust laws. Information Resources. Inc. v. Dun & Bradstreet Corp.. S.D.N.Y.2003. 260 F.Supp.2d 659.
Monopolies €= 12(1 3)

Foreign Trade Antitrust Improvement Act (FTAIA) did not preclude exercise of subject matter jurisdiction in Amer-
ican brewer's antitrust action against its competitor and Canadian licensee, challenging competitor's acquisition of
equity interest in licensee, which held right to market, distribute and seil all brewer's brands of beer in Canada; com-
petitor's acquisition had reasonably foreseeable effect on brewer's export trade from Canada, and on United States
beer market and consumers by forcing brewer to either share confidential information with rival or unwind its rela-
tionship with licensee. Coors Brewing Co. v, Miller Brewing Co.. D.Co0l0.1995, 889 F.Supp. 1394 Monopolies
€= 28(3)

3. Speculative effects

Court lacked jurisdictional nexus to decide antitrust claim against bulk wholesale tour operator following its termin-
ation of contract with destination service operator which provided local services for tour customers on Caribbean is-
land since consequences of termination on the United States were speculative, although effects in the foreign coun-
try were substantial Liomuiga Tours, Div, of Caribbean Tourism Consultants, 14d. v, Travel Impressions, Lid.
ED.N.Y.1985 617 F.Supp, 920. Monopolies €= 28(3)

4. Domestic trade or commerce

Defendant's participation in conspiracy to rig bids on Egyptian construction projects financed by USAID had sub-
stantial effect on domestic commerce, and (hus Foreign Trade Antitrust Improvements Act (FTAIA) did not Limit
American courl's jurisdiction over such transactions; scheme took money from federal treasury, depriving other
projects and services of money, key decisions and agreements were made al corporate headquarters across United
States, federal money was deposited in bank in Alabama, materials were purchased in United States, and equipment
and materials were shipped from New Orleans on American freighters. [1,S, v, Anderson. C.A. 11 (Ala) 2003, 326
E.3d 1319, rehearing and rehearing en banc denied 7] Fed. Appx. 824, 2003 WL 21432589, certforari denied 124
S.CL 178, 540 1).5, 835, 157 1..Ed.2d 46 Monopolies €= 31( 5)

Where price-fixing conduct significantly and adversely affects customers both outside and within United States, but
adverse foreign effect is independent of any adverse domestic effect, Foreign Trade Antitrust Improvements Act
(FTAIA) domestic injury exception does not apply, and thus, neither does Sherman Act, to claim based solely on
foreign effect; abrogating Krman v. Christie’s fnr'l PLC, 284 F.3d 384 F, Hoffmann-l.a Roche Ltd. v. Empagran
SA. UL5.Dist.Col 2004, 124 §.Ct. 2359, 542 U.S. 155, 159 1 Ed.2d 226 on remand 2004 WE 1398217, on remand
388 F.3d 337. 363 1.8, App D.C. 333, on remand 4] 7F.3d 1267, 368 1.8 App.D.C. 18 Monopolies €= 12(7)

Agreement between demestic corporation and foreign corporation to ban sale of modiffed tomato seeds in Mexico
and the resulting fruit in the United States did not have direct effect on American commerce, as required for exercise
of subject matter jurisdiction under Foreign Trade Antitrust Improvements Act (FTAIA) in government's action
chalienging the agreement as illegal restraint of trade; neither delay of possible "innovations" in development of to-
mato seeds nor agreement's possible impact on prices paid by American consumers were direct effects. 1LS, v, 1.SL
Biolechnolopies. C.A.9 {Ariz.} 2004, 379 F 34 672. Monopolies €= 12(7); Monopolies €= 28(3)

For Foreign Trade Antitrust Improvements Act (FTAIA) to apply to conduct involving trade or commerce of foreign
nation, foreign conspiracy's effect on demestic commerce must give rise to plaintiffs claims, not a claim in general
Sniado v. Bank Austria AG. C.A 2 2004 378 F.3d 210 Monopolies €= 12(7)
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Foreign Trade Antitrust Improvements Act (FTAIA) did not preclude extension of Sherman Act to alleged conspir-
acy lo artificiaily increase price of copper and copper fistures on Londen Metal Exchange (LME); complaint alleged
that defendants engaged in conspiracy that had direct, substantial, and reasonably foreseeable effects in U S. domest-
ic commerce and that they suffered injury in United States as result of physical copper transactions that took place
within United States or copper futures transactions on U.S. exchange. Metallgesellschaft AG v, Sumitomo Corp. of
America. C.A.7 (Wis)) 2003, 325 F 34 836, rehearing and rehearing en banc denied Moenopolies €52 12(7)

Adoption of Foreign Trade Antitrust Improvements Act (FTAIA) did not alter existing rule that antitrust laws apply
to anticompetitive conduct directed at foreign markets only if such conduct injures domestic commerce by either (1)
reducing the competitiveness of a domestic market, or (2) making possible anticompetitive conduct directed at do-
mestic commerce, and did not add requirement that conduct directed at foreign markets is actionable only if it has an
anticompetitive domestic effect that is the cause of injury for which recovery is sought. Kruman v. Christic's Intern.
PLC. CA2 (N.Y.) 2602, 284 F.3d 384, certiorari dismissed 124 S.Ct, 27, 539 1.8, 978. 156 L..Ed.2d 690 Monopol-
ies €= 12(7)

Antitrust laws did not apply to Norwegian ofl corporation's claims that anticompetitive conspiracy inflated its North
Sea operaling costs; even if conspiracy resulted in higher oil prices in United States, corporation's injury did not
arise from that domestic anticompetitive effect. Den Norske Stats Oljeselskap As v, HeereMac Vol C A3 {Tex.)
2001, 241 F.3d 420, certiorari denied 122 8.Ct. 1059, 534 1S, 1127, 151 1. Ed.2d 967, rehearing denied 122 3,C1,
1597. 535 11,5, 1012, 152 L. Ed.2d 512 Monopolies €= 12(1)

Antitrust claims of former representatives commissioned to promote sale of chemical company's pipe resin related
anly o foreign commerce without requisite domestic anticompetitive effect, so that district court tacked subject mat-
ter jurisdiction over Sherman Act claim; former representatives alieged that their agreement with chemical company
involved promotion and solicitation of orders for pipe resin in Hong Kong, India, Indonesia, Malaysia, the Philip-
pines, Singapore, Taiwan, and Thailand, and that chemical companies alleged concerted and unilateral refusal to
deal in various foreign markets resuited in termination of their agreement with chemical company. McGlinghy v,
Shell Chemical Co., C.A.9 (Cal.) 1988, 845 F.2d 802, rehearing denied. Commerce €2 62.10(2)

Court had jurisdiction over manufacturer that allegedly forced buyers of its products for resale in India to sign resale
price maintenance agreements, in violation of Sherman Act §8 1, despite claim that the jurisdictional requirement
imposed by Foreign Trade Antitrust Improvements Act {FTAIA), that manufacturer's misconduct give rise to anti-
trust effects in United Stales that injured resellers, was not satisfied; in present case maintenance of minimum resate
price agreements in foreign countries had required effect in the United States, by keeping domestic prices high MM
Global Serviges. Inc. v. Dow Chemieal Co., ID.Conn.2004, 329 F Supp.2d 337 Monopolies €= 28(3)

Indian distributor's allegation thal American chemical manufacturer coerced it to fix resale price of its products in
India was actionable under Sherman Act, notwithstanding Foreign Trade Antitrust Improvements Act's {FTAIA) re-
quirement thal conduct have direct, substantial, and reasonably foresecable effect on domestic commerce, where
purported purpose of price fixing was to ensure that prices in India would not cause erosion to prices for products
charged by manufacturer 1o end-users in United States. MM Global Services, Inc. v. Dow Chemical Co..
D.Conn.2003. 283 F.Supp.2d 689, adhered 10 on reconsideration 2004 WL 556577 Monopoties €= 12{7}; Mono-
polies €2 17(1.12)

Foreign Trade Antitrust Improvements Act (FTAIA) barred India-based prospective manufacturers of chemical
2-Amino-1 Butanol {AB), used in manufacture of tuberculosis medication, from bringing Sherman Act monopoliza-
tion suit in United States against American company that had brought trade secret action in state court {o prevent its
employee from disclosing needed technology; there was no showing of required effect on domestic commerce, as
India manufacturers had no intent to sell AB in United States, and there would be no market if sales were attempled.
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United Phosphorus, Lid. v. Angus Chemical Co.. N.DI.2001, 131 F Supp.2d 1003, affirmed 122 F.3d 942, certior-
ari denied 124 §.C1, 533, 340 U.S. 1003. 157 £ Ed.2d 408 Monopolies €== 12(7)

Foreign corporation which marketed and distributed computer software products in Argentina failed (o establish that
termination of its markeling contract by another foreign corporation resulted in anti-competitive effect on United
States’ domestic commerce, and thus district court lacked subject malter jurisdiction over corporate distributor's
claim that termination of marketing contract violated Sherman Act; allegation that income flowed between corpora-
lions was insufficient to establish requisite domestic effect and distributor, & foreign corporation, could not maintain
action under Sherman Act based merely upon injury to United States exporters attempting to enter Argentine com-
puter software market. Optimum. S.A. v, Legent Corp., W.D.Pa.1996. 926 F.Supp. 530. Monopolies €= 28(3)

Consolidated antitrust actions filed by two groups which included foreign corporations engaged in production of
steel and United States corporation that acted on behalf of {oreign steel producers would be remanded to permit dis-
trict court to reconsider ruling on defendants' motion to dismiss in light of United States Supreme Court decision in
F Hoffman-LaRoche Lid v Empagran § 4, which held that where alleged anticompetitive conduct caused an ad-
verse foreign effect that was independent of domestic effects of conduct, Foreign Trade Antitrust Improvement Act's
(FTA1A) domestic-injury exception, and thus Sherman Act, did not apply. BHP New Zealand Lid. v. UCAR Intern.

Inc.. C.A.3 (Pa,) 2004, 106 Fed Appx. 138, 2004 WE 1771436, Unreported. Federal Courts €= 940

4A. Foreign trade or commerce

The Foreign Trade Antitrust Improvements Act (FTAIA) general exclusionary rule does not apply only to conduct
involving American exports and includes commerce that is wholly foreign. F. Hoffmann-La Roche Lid. v. Em-
nagran S.A. U.S.Dist. Col. 2004, 124 5.Ct. 2359, 542 U.S. 155, 159 1. Ed.2d 226, on remand 2004 WL 1398217, on
remand 388 ¥.3d 337, 363 U.S.App.D.C. 333, on remand 417 F.3d 1267, 368 U.S.App.D.C. 18 Monopolies €=
122(N

Maintenance of super-competitive prices of vitamin products in United States by foreign manufacturers, which may
have facilitated scheme of foreign manufacturers to charge comparable prices abroad, did not "give rise 10" claimed
injuries of foreign purchasers of vitamin products so as to bring their Sherman Act claim within Foreign Trade Anti-
trust Improvements Act (FTAIA) exception; claimed injuries did not establish that increased prices in United States
proximately caused foreign purchasers’ injuries and purchasers otherwise did not identify direct tie to United States
commerce, Empugran S.A, v, F. Hofflnann-LaRoche, Lid., C.A.D.C.2005. 417 F.3d 1267, 368 US.Apa.D.C. 18
certjorari denied 126 8.Ct. 1043, 163 £ Ed.2d 857 Monopolies €= 12(T)

5. Import {rade or commerce

Factual findings that chemical manufacturers based in India and American firm that was joint venturer of manufac-
turers would have made few, if any, United States sales of 2-Amino-1 Butano! (AB) were not clearly erroneous, and
thus supported determination that, pursuanl to Foreign Trade Antitrust Improvements Act (FTAIA), which restricted
Sherman Act claims to those based on conduct substantially affecting domestic commerce, subject matter jurisdic-
tion did not exist over antitrust claims asserted by manufacturers and firm against American chemical company and
related entities, based on prior litigation in which company seught 1o enjoin former employee from misappropriating
trade secrets regarding manufacture of AB and 1-Nitro-Propane (1-NP), used to make AB United Phosphorus, Ltd.
v. Angus Chemical Co.. CA7 (JIL) 2003, 322 F.3d 947, certiorari denied 124 8.€t 533, 540 U.S. 1003, 157
1.Ed.2d 408. Monopolies €~ 28(3)

Domestic airlines and their trade association were not involved in "import trade or import commerce," for purpose
of lawsuit brought under Foreign Trade Antitrust Improvements Act (FTAIA) by travel agents located in Latin
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America and Caribbean alleging that reduction of their commissions was form of horizontal price fixing, even
though defendants paid commissions in United States doliars, agents had access to computer system based in United
States, and some services agents offered were purchased by United States customers; agents actions did not directly
increase or reduce imports into United States. Turicentro, S.A. v. American Ajrlines Inc.. C.A.3 (Pa.) 2002 303 F.3d
293, Monopolies €= 12(7)

Under section of Foreign Trade Antitrust Improvements Act (FTAIA) providing that antitrust law shall apply to con-
duct "involving" import trade or commerce, proper inguiry is whether alleged conduct by defendants involves im-
port frade or commerce, not whether plaintiff's conduct involves import trade or commerce. Carpet Groun Intern. v.
Qriental Rue Importers Ass'n. Ine.. C.A.3 (N.I) 2000, 227 F.3d 62. on remand 256 F.Supp.2d 249 Monopolies
€= 10; Monopolies €= 12(7)

Foreign insurers' alleged antitrust conduct, which involved a group boycott, or threatened a group boycott, of new or
renewal insurance for 2 company headquartered in Australia, did not amount to "import trade or import commerce”
under Foreign Trade Antitrust Improvements Act (FTAIA); facts that insurers sold insurance that covered global
risks, including United States risks, and that insurers' insurance coverage might have required the employment of
various attorneys and others in the United States and the purchase of services in support of those employees, did not
mean that insurers directly imporied a service or product into the United States. CSR Ltd. v. CIGNA Corp..
DN.I.2005, 405 F Supp.2d 526. Monopolies €= 12(7)

Plaintiff failed to establish that defendants' alleged foreign price-fixing and market aliocation scheme resulted in an
anticompetitive effect on United States domestic or import commerce, and thus district court lacked jurisdiction over
claim that defendants maintained a substantial share of the world market for antibiotic products by actions which vi-
olated sections 1-7 of this title. Eurim-Pharm GmbH v, Pfizer Inc.. SDN.Y.1984. 593 F,Supp. 1102 Monopolies
€2 12(7)

6. Export trade or commerce

Foreign Trade Antitrust Improvements Act (FTAIA), rather than common law "effects test,” applied in determining
whether District Court had subject matter jurisdiction over antitrust claim arising from alleged foreign restraint of
trade. 1.8 v. LSL Biotechnologies, C.A.9 (Ariz) 2004, 379 F,3d 672 Monopolies €= 28(3)

Activities of Texas company that exported United States telephone "reorigination" services to customers in Mexico
and resold Mexican telephone services were legal under Mexican law during the relevant lime, for purposes of com-
pany's establishing a prima facie showing of satisfying the export trade exception for antitrust liability; although
Mexican law required government concession or permit in order o provide ielecommunications services in Mexico
and company had no such permit, company did not own, instali, operate, and exploit telecommunications infrastruc-
ture in Mexico, and 50 was not a "provider" whose business was within the scope of the law. Access Telecom, Inc,
v. MCI Telecommunications. Corp.. C.A.5 (Tex.) 1999. 197 F.3d 694. rehearing and suggestion for rehearing en
banc denied 210 F.3d 365. certiorari denied 121 _S,Cl, 275. 531 U.S. 917, 148 1..Ed.2d 200, certiorari denjed 121
5,01, 292, 531 11.5. 917, 148 L.Ed.2d 200 Monopolies €= 12(1.16)

District court lacked subject matter jurisdiction over Sherman Act claim by French corporation which accepted ex-
clusive distributorship for United States manufacturer; actual injury to plaintiff within United States was required,
and fact that other United States exporters would be ultimately injured through plaintiff's termination of relationship
with them due to acceptance of that distributorship was insufficient, The In Porters, S.A. v. Hanes Printables. Inc.,
M.D.N.C.1987, 663 F.Supp. 494 Monopolies €= 15

1. International comity
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District court should not have declined to exercise jurisdiction, on grounds of international comity, over plaintiffs'
Sherman Act claims against foreign reinsurers for successfully conspiring to limit kinds of insurance available in the
United States, notwithstanding that reinsurers' activity may have been perfectly legal under British law, where rein-
surers did not contend that British law required them to act in fashion prohibited by law of United States. Hartiord
Fire Ins. Co. v. Catifornia, U.S.Cal, 1893, 113 S.Ct. 2891, 509 U.S. 764, 125 1. Ed.2d 612, on remand 3 F.3d 1556
Federal Courts €52 47 1

In order for United States antitrust laws (o apply lo anticompetitive conduct taking place outside of country, under
Foreign Trade Antitrust Improvement Acl, Sherman Act claim alleged by claimant and Sherman Act claim arising
out of effeet of actions on an American market must be same. [nre Copper Antitrust Litieation. W.DD.Wis.2000. 117
E.Supp.2d. 813, affirmed as modified 306 F.3d 469, rehearing and rehearing en banc denied, certiorari denied 123
S5.Ct. 2247, 539 U.S. 903, 156 L.Ed.2d 111, certiorari denied 123 S.Ct, 2248. 539 1J.5. 903. 156 L.Ed.2d 111, certi-
orari denjed 123 8.Ct. 2251, 539 U8, 963, 156 L Ed.2d {11, reversed 325 F.3d 836. Monopolies €= 12(7)

8 Persons entitled to maintain action

Foreign purchasers of vitamins from manufacturers had standing to assert Sherman Act price-fixing claim against
them; purchasers were injured in fact, and inflated price purchasers were forced to pay due o alieged global conspir-
acy was type of injury antitrust laws were intended to prevent. Empagran S A, v. F. Hoffmsan-l.aRoche, Lid..
C.AJ.C.2003. 315 F.3d 338. 354 U.S. App.D.C. 257, rehearing and rehearing en banc denied, certiorari granted 124
S,CL 966. 546 1.8, 1088, 157 1 Ed.2d 793, vacated 124 §.Ct. 2359, 342 U8, 153, 159 L.Ed.2d 226, on remand
2004 WL 1398217, on remand 388 F.3d 337. 363 U.S.App.D.C. 333, on remand 417 F.3d 1267. 368 U1.S. App.D.C.
18 Monopolies €5=> 28(1.6)

Foreign Trade Antitrust Improvements Act (FTAIA) acted as bar to proposed Sherman Antitrust Act elass action
against airline trade association and United States airline members brought by travel agents located in Latin America
and Caribbean, who alleged that reduction of their commissions was form of horizontal price fixing, since defend-
ants were not involved in "import trade or import commerce” and alleged collusion did not have “effect" on United
States commerce. Iuricentro, S.A, ¥, American Ajrlines Inc., C.A3 (Pa.) 2002, 303 F.3d 293 Monopolies €=
28(3)

Appliance corporation's distributor engaged in export trade, and was therefore within the specified class of exporters
under the Federal Trade Antitrust Improvements Act (FTAIA) able to bring action against corporation refated to an-
titrust vielations involving export trade; corporation delivered products to distributor "FOB factory,” which caused
distributor o bear risk and cost of inland shipment of product to Peru. General Elec. Co. v, Latin American Inports,
S.A . WDKy 2001, [87 F.Supp.2d 749, reconsideration denjed 2002 W1, 1832030, Monopolies €= 28(1.6)

Buyers of graphite electrodes, making purchases which had no connection with United States, were precluded by
Foreign Trade Antitrust Improvement Act (FTAIA) from seeking relief under United States antitrust law, based
upon existence of alleged conspiracy to fix prices charged for electrodes in United States. Ferromin Intern. Trade v,
UCAR Intern,, Ingc. ED.Pa2001. 153 F.Supp.2d 700. vacated and remanded 106 Fed.Appx. 138. 2004 WL
1771436 Monopolies €<= 12({7)

Sherman Act did not protect foreigners who purchased computer sofiware abroad and did not otherwise participate
in United States market, despite claim that sofiware manufacturer's anticompetitive conduct abroad was essential to
maintenance of its monopoly in United States Ip_re Microsoft Corp. Anlitrast Litigation. D.MdA.2001, 127
E.Supp.2d 702, supplemented 2001 W1 137254, issued 2001 WL 137255. affirmed 444 F.3d 312 Monopolies €
10
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Foreign Trade Antitrust Improvements Act (FTAIA), permitling suit challenging antitrust violations in foreign coun-
tries when actions had effect on domestic trade or commerce that was direct, substantial and reasonably foresesable,
did not allow foreign subsidiaries and joint venture partners of Illinois company which provided them with retaii
tracking information o sue competitors in United States for antitrust damages inflicted upon them in their respective
countries; no antitrust damages were directly sustained by Illinois company, and consequently necessary effect on
domestic trade and commerce was missing. Information Resources. Ine. v, Dun & Bradstreet Corp.. S.D.N.Y.2000
127.E.Supp.2d 411, appeal dismissed 294 F.3d 447, reconsideration denied 260 F.Supn.2d 659 Monopolies €~
28(1 4); Monopolies €= 28(1 6)

Under Export Trading Company Act, antitrust plaintiff other than domestic importer must prove that defendant's
conduct has direct, substantial, and reasonably foreseeable effect on plaintiff's continuing ability to export products
from the United States, and foreign company that demonstrates requisite effect on United States export trade but
fails to establish that it is within class of injured United States exporters lacks jurisdictional basis to sue under Sher-
man Act, ie., foreign company cannot demonstrate domestic injury requirement by "piggybacking” onto injury of
United States exporler The In Porters. S.A, v, Hanes Printables, Inc., M.D N.C.1987. 663 F.Supp. 494 Monopolies
€= 15

4. Comity

Foreign Trade Anti-Trust Improvements Act (FTAIA)did not put end to use of Timberlane international comity
factors to decide whether to dismiss Sherman Act case involving foreign trade or commerce Filetech SARL. v.
France Telecom, S.DN.Y.1997, 978 F Supp. 464, vacated 157 F.3d 922, on remand 212 F.Supn.2d 183. Monopoi-
ies € 28(1 3)

ISUSCA §6a, 15 USCA § 6a
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